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THE LAW OF DISPOSABLE CHILDREN: INTERROGATIONS IN
SCHOOLS

Tonja Jacobr* and Riley Clafion™

Children are uniguely vulnerable fo infervogation by authority figures, yer the Suprene Court has failed
o meaningfully regulate intervogations of children in the school contexs, allowing school personnel
unjettered acoess even when questioning children about crimes. This bas left lower courts to define the
Fifth Amendment rights of schoolchildren, which they have largely done by crafting permissive rules that
allow for inferrogations that would be unconstitutional if conducted against adult crimingl suspects. This
perviissivensss includes reading down the Supreme Court's sgle precedent provective of juvenile suspects,
J.D.B.v. North Carohna. This Article describer the minimal attention the Supreme Comrt has given
to the itsue and then catalogs the doctrinal patterns that bave emerged throughout the nation’s loner
courts in vesponse to that doctrinal void. Students are subjected to interrogations withowt Niranda
profections—even when involving police officers and when highly invasive—and with sometines tragic
results, including student suicide.

Even this doctrinal evaluation undersiates the problemi because the vast majority of interrogations of
schoglchildren do not receive any sort of court review. We interview experts nworking on isiues relaring o
school students’ Bves and educations to see how the jurisprudence impacts students on the ground. These
excperte—representing both schools and schoolchildren, as well ar independent parties such as fudger and
probation gfficers—all zell a consistent story: one of schoolchildren being subject to coerdive intervogations
without basic protections. The inpact on children’s Lves can be devasiating. including being caught up in
the school-to-prison pipeline and exvluded from all schoolking options for years. It is imperative that the
Supreme Court stgp in fo profect the wiost basic rights of our most vulnerable. Thiv Article is the third
in a series excarining Supreme Conrt, lower court, and state ichool actors’ treatment of children in schools:
together, they show that school searches and sehool discipline, combined uith school interropations, create
a body of law that gffen treatr children ar disposable.

INTRODUCTION

Corey Walgren was a sixteen-year-old student at Naperville High School in
Illinoss, pulled from hunch by a Naperville Police Officer and a school dean to
be interrogated.! Without receiving any Miranda warnings or having a parent or
guardian present, Corey was interrogated behind closed doors in the deans’
offices using the mfamous Reid techmque? “in a manner that caused him to

* Sam Nunn Chair in Legal Ethics and Professionalism, Emory University School of Law,
tonjajacobi@emory.edu.

#*  Associate at Williams & Connolly, J.D., Northwestern University Pritzker School of Law, 2020,
rlevclafton2020@nlaw.northwestern.edu.

1. Walgren v. Heun, No. 17-cv-04036, 2019 WL 265094, at *1 (ND. IIL. Jan. 17, 2019).

2. The Reid technique was designed to circumvent Supreme Court holdings forbidding the use of
physical or mental pain to extract confessions by instead teaching interrogators to apply psvchological
pressures to the suspect. Sez Brian R. Galim, Police “Science”™ in the Interrogation Room: Seventy Years of Preudo-
Eryeholggical Interrogation Methods to Obtain Inadmissible Confessions, 61 HasTmngs L. 529, 551-61 (2010). Experts
have shown the Reid technique to be so coercive as to overwhelm the will of adults and to lead to false
confessions. See Megan Glvnn Crane, Childbood Trauma’s Lurking Prerence in the Juvenile Interrogation Roow and the
Need for a Trawma-Informed Voluntariness Test for Juvenile Confessions, 62 SD. L. REV. 626, 648 (2017) (“[T]he
technique 15 a guilt-presumptive, accusatory, mampulative process; and it packs a powerful psychological
punch ™). For more about the use of the Reid technique in schools, sez fufr Part ITL.C.
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suffer extreme psychological distress and fear.” The two adults accused lum of
possessing and disseminating child pomography, despite “lack[ing] any
intormation that [he] possessed or disseminated any visual depictions that could
be considered child pomography or committed any offense that would require
him to register as a sex offender.”* Even after searching his phone and finding
no evidence, these two authority figures told him that “he was in possession of
child pornography and that the contents of his phone could result in him having
to register as a sex offender.” At the end of the interrogation, Corey was
escorted to another office and ordered to wait there. He escaped the office, and
“le]xperiencing dire and desperate psychological conditions, he walked to the
fifth level of a downtown Naperville parking garage and jumped with the
mtention of killing himself or causing great bodily harm.”6 He died later that
day from injuries sustained from the fall.” Yet, m an action brought by Corey’s
parents under 42 US.C. § 1983 agamnst the school, its admuinistrators, and the
city, the district court concluded that, under existing case law, the allegations
“do not establish that the Individual Defendants acted in an objectively
unreasonable manner” or “exceeded the bounds of an ordinary interrogation.”®

The Supreme Court has recognized children are especially vulnerable and
need special protection. For example, their lack of maturity, susceptibility to
negative influences, and the transitory nature of being a juvenile make them
ineligible for application of the death penalty.? In addition, the Court has found
juveniles” “underdeveloped sense of responsibility” and less developed
characters render life mmprisonment of a minor without parole for a
nonhomicide crime impermuissible as a punishment.!® Indeed, eight years before
Corey was driven to such desperate action, in [.D.B. v. North Carolina, the Court
recognized that children are both less mature and less responsible than adults
and this must be reflected in the law of mterrogations.!® Smce children are
“more vulnerable or susceptible to . . . outside pressures” and more susceptible
to interrogation and false confession, they will have a different perception as to
when they are under arrest, and a more protective standard must apply when
determining 1if a child is in custody.!? Despite the grand rhetoric of this
conclusion, the Court has provided minimal substantive protection to
schoolchildren facing interrogations.

Walgren, 2019 WL 265094, at *2.

Id

Id

Id

Id.

Id at *4-3.

Roper v. Simmons, 343 U.S. 551, 56970 (2005).
10.  Graham v. Florida, 560 U.S. 48, 68 (2010).

11. ].D.B.v. North Carolina, 564 U.S. 261, 272 (2011).
12, Id at 27274 (internal citations omitted).

e e
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Logically, these scientifically grounded findings would appear equally
relevant to the question of whether questioning constitutes an interrogation,
the test for which is whether questionmg is “likely to elicit” a self-incriminating
response.’* The susceptibility to interrogation and false confession that the
Supreme Court recognized n relation to the question of custody also makes
any questioning more likely to lead to self-incrimination by an impressionable
child; as such, it is directly relevant to whether interrogation has occurred. Yet,
the Court has resisted extending the natural logic of its own reasoning to this
equally impactful, related inquiry.* Indeed, the Court has not directly answered
whether the fundamental protections of Mirmanda warnings are required as
applied to children in the school context, except by inference from a discussion
of [.D.B’s one caveat.'> This is particularly problematic given that, when it
comes to searches and seizures by school ofticials in schools, neither the Fourth
Amendment’s warrant or probable-cause requirements apply, and cluldren can
be searched under the lower threshold of “reasonable grounds™ that the student
has violated the law or #he rules of the school'6 Such searches often lead to
mterrogations.!” Consequently, as shocking as the federal court’s determination
in Corey’s case was—enough to provoke a public backlash and a legislative
response in Illinois!®—the court was not misapplying or disobeying Supreme
Court doctrine because such doctrine has never been articulated.

This failure of the Supreme Court to develop any coherent jurisprudence
around the nghts of schoolchildren under the Fifth Amendment has left the
defiition of those constitutional rights to parties who have proved themselves
madequate to the task: the school admmustrators and police officers who
mterrogate schoolchildren, and lower courts. This Article shows that, while the
ultimate outcome m Corey’s case was atypical and especially tragic, his
treatment was not. Rather, it 1s [.D.B., the one Supreme Court case recognizing

13. Rhode Island v. Innis, 446 U.S. 291, 301 (1980).

14, On the Court’s unwillingness to applv the logic to other similarly relevant questions, such as
whether a person percerves oneself to be seized or subject to a Teryy stop, see Jesse-Justin Cuevas & Tomja
Jacobs, The Hidden Prychology of Constitutional Criminal Procedure, 37 CarDOzZO L. REV. 2161, 2218 (2016)
(“Certanly the characteristics that make juveniles . . . less culpable for Eighth Amendment purposes make
them less able to meet the threshold behaviors required for seizure, consent, invocation, and warver under
the Fourth, Fifth, and Sixth Amendments ™).

15, SeeinfraPart TA

16. New Jersey v. TL.O., 469 U.S. 325, 34142 (1985) (emphasis added).

17, See Telephone Interview with Amy Meek Crvil Rights Bureau Chief, Ill. Att'y Gen.’s Office (Feb.
18, 2020) (interview notes on file with authors).

18. 105 Iir. CoMp. STAT. ANN. 5/22-85 (West 2020). On the development of this legslation, known
as Corey’s Law, in response to public outrage, see Stacy St. Clair, Prompred by Napervills Teen's Suicidz, New Law
Reguires Parents Be Present Before Police Ouestion Students on Schoo! Property, CHI. TRIB. (Ang. 23, 2019, 5:10 PM),
https:/ /www.chicagotribune com/ news /breaking / ct-corey-walgren-new-illinois-law-naperville-teen-
suicide-20190823-nrws7jtsb2jczdiwdqpghtagmeu-story.html [https:// perma.cc/S976-2UXH]; for details,
see infra Part ILB.



2023] The Law of Disposable Chéldren 295

the vulnerability of children in the Fifth Amendment interrogation context, ¥
that is the outlier. Overwhelmingly, the right of schoolchildren to be free from
coercive pressures to self-incriminate is grossly under-protected, less than that
of adults suspected of committing criminal offenses.20

With such minimal and inadequate guidance from the Supreme Court,
understanding how schoolchildren’s Fifth Amendment rights are treated in the
courtroom requires examining how lower courts approach these issues. A
survey of the interrogation decisions throughout the nation’s lower courts
reveals the core distinctions that courts generally make when evaluating
mterrogations conducted by school personnel. We show that when reviewing
mterrogations conducted jointly by police officers and school personnel, courts
more closely scrutinize mterrogations than when nterrogations are just
conducted by school personnel. However, officers are often able to leverage
the permissiveness applied to school personnel to prevent Miranda protections
from applying, simply by virtue of the interrogations being conducted in the
school context.?! This includes permitting the ubiquitous use of the “Reid
technique” of interrogation, a technique designed specifically to create
psychological coercion as a means of leverage over a suspect—precisely the
coercion which the Court in Miranda v. Arizona sought to prevent.??

Yet, the situation is worse than this review of lower court jurisprudence
suggests, because most interrogations of schoolchildren are never reviewed at
all by any court. To understand how interrogations are commonly undertaken,
we conducted eighteen interviews with various experts working on issues
relating to school students’ lives and educations in one jurisdiction, Illinois.?
Qur experts include attorneys representing students, disability advocates,
advocates at various charitable organizations, deans of schools, school social
workers, school administrators, probation officers in the juvenile justice system,

19. Note, however, that the Court has made a sinilar recognition of the relevance of vouth as a factor
when assessing due process violation claims pertaining to interrogation of children. e, g, Halev v. Ohio,
332 U.S. 596, 599 (1948) (“[Wlhen, as here, a mere child—an easy victim of the law—is before s, special
care mn scrutinizing the record must be used. _ .. That which would leave a man cold and vrimpressed can
overawe and overwhelm a lad in his early teens.”); Gallegos v. Colorado, 370 U.S. 49, 54-55 (1962) (“Without
some adult protection agamnst this mequality, 2 14-vear-old boy would not be able to know, let alone assert,
such constitutional rights as he had. To allow this conviction to stand would, in effect, be to treat hum as if
he had no constitutional rights”); In ¢ Gault, 387 U.S. 1, 55 (1967) (“If counsel was not present for some
permussible reason when an admussion was obtamned, the greatest care must be taken to assure that the
adrrission was voluntarr, in the sense not only that it was not coerced or suggested, but also that it was not
the product of ignorance of nghts or of adolescent fantasy, fright or despair™), abrggated &y Allen v. Ilinos,
478 U.S. 364 (1986;.

20, Compare Walgren v. Heun, No. 17-cv-04036, 2019 WL 265094, at *2-5 (N.D. IIL Jan. 17, 2019),
with Missouri v. Seibert, 542 U.S. 600, 608-09 (2004).

21, See infra Part I

22, SeeMliranda v. Arizona, 384 US. 436, 448-56 (1966); 52z alro further discussion dufrg Part L

23.  All interviews were conducted between late 2019 and 2021 by the authors, with intermews taking
place in person, by telephone, or via videoconferencing; detailed records of the interviews are available from
the authors. Each interview subject consented to the interview’s use in the Article, was shown the detailed
record of the interview, and was given the opportunity to make any corrections.
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juvenile court judges, post-incarceration reintegration officers, and others.
These experts all tell a consistent story: one of schoolchildren being subject to
invasive mnterrogations and the harm that can follow from those mnquisitions.
What emerges from these interviews is a picture of a system that not only fails
many students, but that also permuts schools to actively harm some students,
discriminate among them, coerce confessions from them, and lead them into
the school-to-prison pipeline.

Part I of tlus Article looks at what little the Supreme Court has said to
regulate mterrogations of schoolchildren. It shows that the Court is lighly
selective in recognizing the special vulnerability of children—it has failed to set
out any general standard for the interrogations of children in the school context,
despite having expounded on their special vulnerability in other contexts. Most
of the legal literature on schoolchildren’s rights stops there. Part II bridges some
of this gap by turning to how interrogation muiles are developed and applied
throughout the nation. We develop a taxonomy of the doctrinal approaches of
lower courts to the interrogation of schoolchildren, which largely varies by who
leads the mterrogation—police officers or school administrators; yet, we find
that many mterrogations of young children that mnvolve police officers avoid
meaningful scrutiny by using the mask of school personnel. Additionally, we
show that many lower courts are skirting or even disobeying the Supreme
Court’s one protective rule, as articulated in [.D.B., and yet, the Court does not
review or overturn these decisions. Part III then examines just how harmful
such permussive standards can be for schoolchildren. First, we show that this
doctrinal permissiveness is so pervasive that even legislative reform is
madequate alone. Then, our interviews with a range of experts on the ground
show that the many interrogations that do not ever reach lower court review
are highly problematic: interrogation techmques that have been recognized as
coercive when applied to adult criminal suspects are being used against young
children without any protections at all; school administrators working hand-in-
hand with police officers greatly contribute to the school-to-prison pipeline;
and interrogations are conducted i a discriminatory way.

Before proceeding, it 1s mmportant to note that the law surroundmg
interrogations is only one way i which the Supreme Court has failed
schoolchildren. This Article is part of a broader project studying how the legal
system treats schoolchildren’s constitutional rights more generally with little
regard. Our companion article on school searches shows that, as with
mterrogations, Supreme Court abdication has led to extreme lower court
permussiveness and varability—and that as a result, search practices on the
ground prove highly problematic.* Our second related project shows the field
of school discipline is even less regulated and permits even more intrusions and

24, Ses Tomya Jacobi & Rilev Clafton, The Law of Disposable Children: Searches in Schoolr, 13 U.C. IRVINE
L.Rev. 205 (2022).
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harms by the state.> Without court oversight, school discipline procedures lead
to the further deterioration of children’s privacy nghts, hamper their access to
education, and foster the “school-to-prison-pipeline.” Notably, this lack of
oversight has permitted school systems m some junsdictions to exclude
students not only from individual schools, but from the entire public school
system for multiple years”” via disciplinary procedures that fail to meet basic
requirements of due process.?® Interrogations of schoolchildren feed into these
disciplinary procedures, and thus the consequences of these disciplinary
procedures must be considered as part of the consequences of permitting
mterrogation of schoolchildren in the absence of Miranda protections. Each of
these three areas requires an immediate response; together, they constitute a
massive failure by the judiciary. In combination, they constitute—as multiple
of our experts mndependently described—a legal system that treats some

children as disposable.?

1. SUPREME COURT SELECTIVITY IN RECOGNIZING THE SPECIAL
VULNERABILITY OF CHILDREN

_A. Miranda Outside the School Confext

The foundational case of modern constitutional crmimal procedure
pertaining to police interrogations of criminal suspects, Miranda v. Arizona,
established the rules of “admussibility of statements obtained from a defendant
questioned while in custody or otherwise deprived of his freedom of action in
any significant wayv.”%0 Miranda developed the requirement that the state must
use procedural safeguards to protect against self-incrimimation in order for

25, See Tona Jacobi & Riley Clafton, The Law of Disposable Children: Diseipling in Schoolr, 2023 U. TLL. L
Rew. 1123 (2023).

26. Id Ses alro ADVANCEMENT PROJECT, TEST, PUNIsH, AND PusH OuT: How “ZERO TOLERANCE™
AND HicH-STaxes TESTING FUNNEL YOUTH INTO THE ScHOOL-TO-PRIsON PIPELINE (2010);
ADVANCEMENT PROJECT ET AL, EDUCATION ON LockDown: THE SCHOOLHOUSE TO JAILHOUSE TRACK
(2005); Gary Fields & John R. Emshwaller, For More Teens, Amestr by Police Replace School Discipline, WALL ST. .
(Oct. 20, 2014, 11:30 PM), https://wwwwsj.com/ articles / for-more-teens-arrests-by-police-replace-school-
discipline-1413858602%.

27. Forinstance, Illinos permuts “expulsions without services™ for up to two vears. See 105 Iz, Conp.
STAT. ANN. 5/13A-3 (West 2020); Jacobi & Clafton, supra note 25, at 21.

28. For instance, Amy Meek, who represents schoolchildren in court, has witnessed expulsion
proceedings stemming from an accusation without any corroborating evidence. Interview with Amy Meek,
supra note 17, discussed further infrg Part TI1

29. Telephone Interview with Francisco Arenas, Supervisor Grants Coordinator, Cook Cnty. Juv.
Prob. (Apr. 23, 2020) (interview notes on file with authors) (explaining that many schools treat children as
“disposable”); Barbara Mahany, Fresing the Spirét: Drure Gircle Unlocks Esmotions for Juvenile Insater, CHL TRIB.
(July 13, 2008, 12:00 AM), https://www_chicagotribune com/news/ ct-zpm-2008-07-13-0807090407-
story.html [https:// perma.cc/99AD-DM3T] (explaining why a reverend devotes himself to working with
cluldren coming out of the juvenile detention svstem, because thev are often “the forgotten, discarded,
disposable people.”).

30. Miranda v. Arizona, 384 U.8. 436, 445 (1966).
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statements stemming from custodial interrogation to be admussible m the
prosecutor’s case-in-chief against a defendant.’! Where those safeguards are not
emploved, the statements are presumptively madmissible. In addition to
establishing this prophylactic requirement, the Court established the right to
have the representation of counsel during interrogation.?? This decision was
premused on the need to protect suspects’ free will to exercise their Fifth
Amendment rights—particularly in light of the atmosphere of compulsion
inherent in custodial interrogation—as well as atizens’ dignity and the integrity
of the system.® Importantly, the Court stressed that Mimanda rights apply to
everyone, regardless of their prior experience with the criminal justice system
or any other factor.?* Yet, we will see that the one exception that the Court has
created 1s for schoolchildren.?>

The nuances and limitations of the M/randa doctrine are well explored
elsewhere 3 but a few key aspects are important to highlight for the purposes
of examining the school context. For Miranda to apply, (1) the suspect must
have been taken into custody or otherwise been deprved of freedom in a
manner comparable to custody, and (2) there must be interrogation®” by law

31.  Id at 469. With the Minanda decision, the Court’s interrogation junsprudence largely shufted awar
from considerations of voluntariness. See, .2, Bram v. United States, 168 U.S. 332, 55769 (1897); Brown v.
Mississipps, 297 ULS. 278, 283 (1936); Chambers v. Flonda, 309 U.S. 227, 23642 (1940); Spano v. New Yorl,
360 U.S. 315, 320-32 (1959); Jackson v. Denno, 378 U.S. 368, 390-91 (1964). It turned instead to whether
adequate prophvlactic warning had been given, or some exception could excuse failure to administer such a
Miranda warning. Ses, ez, Rhode Island v. Inmis, 446 US. 291, 297302 (1980); New York v. Quarles, 467
U.S. 649, 65460 (1984); Duckworth v. Eagan, 492 U.S. 195, 202-05 (1989); Berghuis v. Thompkins, 560
U.S. 370, 38083 (2010); Mark A. Godsev. Rethinking the Involuntary Confession Rule: Toward a Workable Test for
Identifying Compelled Self-Incrimination, 93 Cartr. L. REV. 465, 508 (2005) (discussing the doctrinal development).

32, Miranda, 384 U.S. at 469.

33, Id at 444 461

34, Id at 468-69.

35. The Supreme Court has carved out other exceptions to specific circumstances of when Miranda
applies, but it has never otherwise carved out an exception concermung fo whom Miranda applies. See Harrls v.
New York, 401 US. 222, 226 (1971} (permitting the use of un-Mirandized statements for impeachment
purposes); see also Quarles, 467 ULS. at 655 (holding that the un-Mirandized statements are admissible if
obtained when questions address a public safety concern); sz alo Michigan v. Tucker, 417 US. 433, 450
(1974 (allowing the admission of derivative evidence obtained as a result of the inadmussible confession).

36. S ep. Tonja Jacobs, Miranda 2.0, 50 U.C. Davis L. Rev. 1 (2016) (summarizing the previous
fifty vears of Minanda doctrnal developments and arguing that Mirandz fails to meet its primary purposes);
Steven B. Duke, Doer Miranda Profect the Innocent or the Guily?, 10 CHAP. L. REV. 551, 566-67 (2007) (“[Minanda)
serves mainly to distract lawvers, scholars and judges from considening the real problem of interrogation,
which 1s how to convict the guilty while protecting the innocent.”’); Chrstopher Slobogn, Toward Taping, 1
Omnto St J. Criv. Lo 309, 310 (2003) (arpuing that AMérandz had an “mmmunizing effect” on deceptive
interrogation methods); Charles D Weisselberg, Mowming Miranda, 96 Carrr. L. REv. 1519, 1321 (2008)
(“[Als a protective device, Minanda 15 largely dead.”); Joshua I. Hammack, Note, Turning Miranda Righr Side
Up: Post-Waiver Invocations and the Need to Update the Niranda Wamnings, 87 NoTRE Dame L. Rev. 421, 421
(2011) (cntiquing the junsprudence as “difficult to understand, often unfair to criminal suspects seeking to
invoke the right, and largely contrary to the Mirgndaz Court’s intention”) (footnotes omatted).

37. Interrogationis undertaken when an officer uses words or actions that the officer knows or should
Enow are reasonably likely to elicit an menminating response from the suspect based on the officer’s
knowledge of the suspect. Rhode Island v. Inms, 446 U.S. 291, 301 (1980).
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enforcement officers or at law enforcement’s behest.?® Custody is not defined
by state law,? but rather 1s a constitutional question, and two discrete inquiries
are mvolved: “first, what were the circumstances surrounding the interrogation;
and second, given those circumstances, would a reasonable person have felt he
or she was not at liberty to terminate the interrogation and leave.”*’ These two
factors feed into Miranda’s ultumate custody question: whether “a suspect’s
freedom of action is curtailed to ‘a degree associated with formal arrest.””#! This
is assessed by how a reasonable person m the suspect’s position would
understand the situation;*2 the subjective beliefs and mntentions of the officer
are relevant only to the degree that “they are conveyed, by word or deed, to the
individual being questioned.”# To assess custody, officers and courts cannot
look to a specified list of relevant circumstances; rather, they must consider
“any circumstance that ‘would have affected how a reasonable person’ in the
suspect’s position ‘would perceive his or her freedom to leave.”#

One important protective element of Miranda is that when a confession
stemming from a warned custodial interrogation follows closely on the heels of
a confession drawn from an unwarned custodial interrogation, both
confessions must be excluded.* This is because Miranda warnings are unlikely
to be effective when the two confessions are close in time and similar in
content.* The Court reasoned that the “manifest purpose” of such a technique
“Is to get a confession the suspect would not make if he understood his rights
at the outset.”™ To assess whether the second confession is closely enough
linked to the first confession that it, too, should be excluded, the Court asks
whether the two interrogations were effectively one or whether the second
mterrogation was sufficiently separate, such that giving Miranda warnings would
effectively safeguard the rights of the suspect.* This must be assessed in the
following context:

[The completeness and detail of the questions and answers in the first round
of mterrogation, the overlapping content of the two statements, the timing
and setting of the first and the second, the continuity of police personnel, and

38.  See Berkemer v. McCarty, 468 U.S. 420, 428 (1984).

39.  See Stansbury v. California, 511 U.S. 318, 325-26 (1994).

40.  See Thompson v. Kechane, 516 U.S_ 99, 112 (1995) (footnote omutted); ser alo Stanchary, 511 US.
at 322 (“In determimng whether an individual was m custody, a court must exarmne all of the crcumstances
surrounding the interrogation, but ‘the ultimate inquiry 15 simply whether there [was] a “formal arrest or
restraint on freedom of movement” of the degree associated with a formal arrest.™) (alteration in ongnal)
(internal citations omitted).

41.  Berkemer, 468 US. at 440 (quoting Califorma v. Beheler, 463 U.S. 1121, 1125 (1983)).

42, Seeid at 442

43, Stansbury, 511 US. at 325,

44 ].D.B. v. North Carolina, 564 U.S. 261, 271 (2011) (internal citations omitted).

45, Missoud v. Seibert, 542 U.S. 600, 613 (2004).

46. Id at 613.

47, Id

48, Id at 615.
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the degree to which the interrogator’s questions treated the second round as

continuous with the first.*?

Despite the detail of this ruling, Part III shows that it 1s routinely ignored
in the school context, with interrogations conducted by school personnel
closely followed by law enforcement interrogations, even when law
enforcement officers are present to witness the first confession and it is obvious
to the child that police officers know the full details of the previous confession.

A final key element of Miranda protection worth highlighting is that the
Court has held that Miranda warnings must be given even if a person knows
their rights, or can be assumed to know their rights based on prior E\Peuence
with the legal system, for three reasons: because gnng a warning 1s “so simple,
[that] we will not pause to inquire mn individual cases” whether the suspect in
fact knew their rights;*® because assessments of a suspect’s knowledge, based
on information such as age, intelligence, education, and prior contact with the
authorities, can only ever be speculative;?! and because even for someone who
is educated, experienced with the police, etc., warnings still serve an important
role of overcoming pressures on the individual.?2 But this only explains why
Miranda warnings are always required; it does not address whether awgmented
protection may be needed depending on factors such as age and education.

The Supreme Court endeavored to fill this gap with its holding in [ D.B. »
North Carolina. However, as we will describe, and despite the consistency of this
determination with pror Supreme Court jurisprudence in related areas, this
ruling has had limited impact in the nation’s schoolhouses.

B. ].D.B.: Partial Expansion of Miranda for Children

By 2011, the Supreme Court had recognized that children are especially
vulnerable and need additional protection in a variety of contexts pertaming to
the criminal justice system. For example, the Court deemed them incapable of
the level of culpability requusite for application of the death penalty as a result
of children’s lack of maturity and susceptibility to negative mfluences.
Likewise, life imprisonment without any chance of parole for non-homucide
offenses was found to be equally inapt due to juveniles’ “underdeveloped sense
of responsibility’” and less formed characters.>*

49. Id

50. Miranda v. Arizona, 384 U.3. 436, 468 (1966).

51, Id at 468-69.

32, Id at 468.

53. Roper v. Simmons, 543 U.S. 551, 569—70 (2005).

54, Graham v. Flonida, 560 T.S. 48, 68 (2010). Life imprisonment without parole for homicide
offenses 1s still permitted as long as vouth 15 considered; the sentence cannot be mandatory as applied to
juveniles. Miller v. Alabama, 567 U.S. 460 (2012).
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In this series of cases, the Court took judicial notice of social science studies
thoroughly documenting how children are far more vulnerable than adults—
but such studies have also shown this to be true in the context of interrogations.
Juveniles are developmentally at a disadvantage compared to their adult
counterparts in police—citizen encounters. They lack mature judgment and
impulse control, which make them less likely to perceive nisks,?® and “less likely
to think about the long-term consequences of their choices or actions.”*
Although by age sixteen or seventeen, teenagers have similar reasoning and
processing abilities as adults, adolescents of this age are “less capable than adults

237

are in #s/ng these capacities in making real-world choices.”3” Thus, even though
they can identify the potential harms that spring from their actions, youth are
unable to weigh those harms appropriately, impeding what would otherwise be
competent decision-making—directly affecting their ability to assess whether
they should talk to police and rendenng them far more prone to police coercion.
“[A]dolescents’ present-oriented thinking, egocentrism, greater conformuty to
authority figures, minimal experience and greater vulnerability to stress and fear
leave juveniles more susceptible than adults to teeling that their freedom is
limited.”® Indeed, “one of the most common reasons cited by teenage false
confessors is the belief that by confessing, they would be able to go home.”*
Moreover, research confirms that “[a]dolescents are more likely than young
adults to make choices that reflect a propensity to comply with authority
figures.”? For these same reasons, juveniles are more likely to falsely confess.®!
In sum:

55. Cuevas & Jacoby supra note 14, at 2184 (explaining that juveniles are nsk-seeking, which makes
them less mindful of the need to protect themselves and therefore more vulnerable to dominant authority).

56. Elzabeth S. Scott & Laurence Steinberg, Adokrcent Development and the Regulation of Youth Crime, 18
Future CHD. 15, 20 (2008). Se¢ alo Bref for the Am Psych Ass'n & the Mo. Psych. Ass’n as Amial
Curiae Supporting Respondent at 412, Roper v. Simmons, 343 US. 351 (2005) (No. 03-633), 2004 WL
1636447, at *4-12 (discussing soaal science evidence that shows the legal relevance of age difference, and
arguing that “[Tate adolescence is 3 developmental period durng which mndividuals are particularly prone to
nisky behavior”); Barry C. Feld, Police Interrggation of [uveniles: /An Empirical Study of Policy and Practice, 97 J. CRIAL
L. & CrnNoLoGY 219, 232-33 (2006) (cataloging the social science descrbing juveniles” vulnerability to
interrogation and mability to exercise their Minanda nghts).

57. Scott & Stemnberg, mpra note 56. Statistics on car collisons, binge drinking unsafe sex. and erime
indicate that voung people are “impelfled] . . . toward thnll seeking,” but techmcally, adolescents are no less
irrational, unaware of, or unable to evaluate consequences than fully developed adults. Laurence Steinberg,
Rirk Taking in Adolercence: New Perspectives from Brain and Bebavioral Secience, 16 CURRENT DIRECTIONS PsycH.
Secr. 35, 55 (2007).

58. DBuoef of Juv. L. Center et al. as Anuci Cunae in Support of Petitioner at 11, JD.B. v. North

59. Steven A Drnizin & Richard A. Leo, The Probleny of False Confersions in the Poct-DIN.A World, 82 N.C.
L.Rev. 891, 969 (2004). Ser alrs Kevin Lapp, Taking Back Juvenile Confecsions, 64 UCLA L. Rev. 902 (2017);
Joshua A Tepfer et al.. Arresting Develop Convictions gf I Youth, 62 RuTGERs L. REv. 887 (2010).

60. Thomas Grisso et al,, Juseniles’ Competence to Stand Trial A Comparicon of Adolescents” and Adults’
Capacities ar Trial Defendants, 27 Law & Hun BEHAV. 333, 357 (2003).

61. See Drizin & Leo, swpra note 59.
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Even if an adolescent has an “adult-like” capacity to make decisions, the
adolescent’s sense of time, lack of future orientation, labile emotions, calculus
of risk and gain, and vulnerability to pressure will often drive him or her to
make very different decisions than an adult would in similar circumstances.
This is especially the case when an adolescent s called upon to make a decision
while under stress and without adult support or guidance.5?

In 2011, in .D.B. ». North Carolina,% the Court for the first time recognized
the relevance of these findings to mterrogation of children—but only with
regard to assessmg custody, not assessing interrogation. In a holding that
seemingly changed the M/randa landscape, the Court ruled that a cluld’s age
must be considered in the custody analysis, as “[i]t 1s beyond dispute that
children will often feel bound to submit to police questioning when an adult in
the same circumstances would feel free to leave.”é* In tlus case—following a
period of questioning which occurred outside of the school five days prior—
thirteen-year-old J.D.B. was removed from his seventh-grade class by a
uniformed School Resource Officer (SRO), a police officer stationed at the
school. ].D.B. was brought to a school conference room where a police officer
from the local department, the assistant principal, and an administrative intern
questioned him about break-ins he was suspected of committing outside of
school. ].D.B. was never provided with Miranda warnings, given the opportunity
to speak to lus guardian, or informed he had a right to leave the room.

Durng the questioning, officers began with casual conversation about the
weekend pror, then asked about J.D.B.’s whereabouts when the crime was
committed, confronted hum with a camera that had been stolen, and pressured
him to “do the right thing” because “the truth always comes out.”¢3 Finally, the
otficer warned J.D.B. that he may need to send ].D.B. to juvenile detention
prior to court, and “[a]fter learning of the prospect of juvenile detention, ].D.B.
confessed that he and a friend were responsible for the break-ins.”’%¢ It was only
after this unwarned confession that the officer wamed J.D.B. of his right to
refuse to answer questions and told him he was free to leave. The North
Carolina Supreme Court held that ].D.B. was not in custody at the time of lis
questioning, explicitly declining to include age as a consideration i the custody
analysis.8”

In reversing the North Carolina Supreme Court, the U.S. Supreme Court
held that police and courts must take account of a child’s age, when known or

62.  Kenneth ] King, Waiving Childbood Goodbye: How Juvenile Courts Fail to Protect Children from Unknowing,
Uninteliigent, and Involuntary Waivers of Miranda Righrs, 2006 Wis. L. REv. 431, 436 (2006) (footnotes omutted).

63. ]D.B.v. North Carohna 564 U.S. 261, 277 (2011). The factual discussion which follows 1s derived
from the Court’s discussion.

64, Id at 264-65.

65. Id at 266.

66. Id at 267.

67. Id at 268.
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knowable, 1n undertaking analysis of custody for Miranda purposes.s® Justice
Sonia Sotomayor’s majority cited to a litany of rationales for the necessity of
taking account of a chuld’s age, including social science mdicating children are
more likely to falsely confess % previous Supreme Court precedent recognizing
children as vulnerable and lacking the judgment of adults,”® the heightened
coercion children experience when interrogated,” and a long common law
history recognizing that children cannot be viewed as miniature adults.™

In doing so, the Court held that the differences between adults and children

273

are “a reality that courts cannot simply ignore.”™ As the majomnty explained, a
child’s age is not a subjective state of mind, but rather an objective fact:
“[n]either officers nor courts can reasonably evaluate the effect of objective
circumstances that, by their nature, are specific to children without accounting
for the age of the child subjected to those circumstances.”™ The Court
considered that to do otherwise “would be to deny children the full scope of
the procedural safeguards that Miranda guarantees to adults.”” Consequently,
where the age of a suspect is known or apparent to the questioning officer, the
officer must take account of the child’s unique vulnerabilities in undertaking a
custody analysis; in turn, courts must do the same.™

While this decision appeared a landmark holding, it in fact llustrates the
ways i which the Court has failed to meaningtully protect the rights of children
in the context of interrogations. Most obviously, the Court has not applied the
same logic of [.D.B. to the second prong of the Miranda analysis: whether an
mterrogation is in fact occurring. Indeed, if “the differentiating characteristics
of youth are universal,””” why would such characteristics not also affect whether
an officer’s words or actions are “reasonably likely to elicit an mcriminating
response from the suspect””® To be sure, the Court’s case law as to
interrogation provides that “[a]lny knowledge the police may have had

68. Id at277.

69. Id at 269 (“That nsk 15 all the more troubling—and recent studies suggest, all the more acute—
when the subject of custodial interrogation is a juvenle ).

70. Id at 272 (“We have observed that children ‘generally are less mature and responsible than adults;
that thev ‘often lack the experience, perspective, and judgment to recognize and avoid choices that could be
detrnimental to them;” that thev ‘are more vulnerable or susceptible to . . . outside pressures” . . . and so on™)
(internal citations omutted).

71, Id at 272-73 (*[IN]o matter how soplusticated,’ a juvenile subject of police interrogation ‘cannot
be compared’ to an adult subject.” (quoting Gallegos v. Colorado, 370 TS, 49, 54 (1962))) (alteration in
onginal).

72, Id at 273 (*The law has histoncally reflected the same assumption that children characteristically
lack the capacity to exercise mature judgment and possess only an incomplete ability to understand the world
arcund them ™).

3. Id at 277
74, Id at 276
75, Id at 281
76. Id at 275-76.
77, Id at 273,

78. Rhode Island v. Innis, 446 U.S. 291, 301 (1980).
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concerning the wmusual susceptibility of a defendant to a particular form of
persuasion mught be an important factor” in the analysis.™” But if [D.B.
recognized that the age of a child necessarily and always relates to the child’s
susceptibility to interrogation®—such that a child’s susceptibility 1s never

unusual—why wouldn’t the Court also require consideration of the known or
objectively apparent age of the cluld in the interrogation analysis?

Similarly, the Court almost totally blinds itself to the age and vulnerability
of chuldren throughout the rest of its Miranda purisprudence. There is no special
consideration given to a cluld’s age when it comes to a determination of
whether a child has invoked their nght to silence or waived thewr Miranda
rights—it 1s but one factor to consider in a laundry list of considerations.?! More
mmportantly, the Court’s puor junsprudence has itself disregarded the
importance of age as one of such factors; in the case of Fare v. Michael C., the
Court noted that “wo special factors indicate that respondent was unable to
understand the nature of lus actions. He was a 16 Vz-year-old juvenile with
considerable experience with the police.”®2 That the importance of age has not
been recognized elsewhere mn the Court’s Miranda doctrine is particuladly
astounding given that [.D.B. concluded that:

[Clhildren “generally are less mature and responsible than adults:” that they
“often lack the experience, perspective, and judgment to recognize and avoid
choices that could be detrimental to them;” that they “are more vulnerable or
susceptible to . . . outside pressures” than adults; and so on. Addressing the
specific context of police interrogation, we have observed that events that
“would leave a man cold and unimpressed can overawe and overwhelm a lad

in his early teens.”82
Surely such considerations are just as pressing, if not more so, when
determining whether a child has validly invoked or waived his Miranda
rights8*—children are categorically less likely to understand their rights in order

79. Id at 302 n 8 (emphasis added).

80. Se ez, [D.B. 564 US. at 275 (“Precisely because childhood vields objective conclusions like
those we have drawn ourselves—among others, that children are ‘most susceptible to influence.” and ‘outside
pressures’—considering age in the custody analvsis in no wav mnvolves a determunation of how vouth
‘subjectrvely affect[s] the mindset” of anv particular child ™) (alteration in original) (internal citations ormutted).

81. See Berghuis v. Thompkins, 560 U.S. 370, 388-89 (2010); Fare v. Michael C., 442 US. 707, 725
(1979) (*This totalitv-of-the-circumstances approach is adequate to determine whether there has been a
waiver even where interrogation of juveniles is involved. We discern no persuasive reasons why any other
approach 15 required where the question is whether a juvenile has warved lus rights .. 7).

82, Fare, 42 U.S. at 726 (emphasis added).

83. J.D.B., 564 US. at 272 (internal citations omutted).

84. Although the analvsis may be more complicated for waiver because custody 1s an objective inquiry
about the reasonable person in the suspect’s position, whereas waiver concerns the actions of the indimidual.
Cospare Berkemer v. McCarty, 468 U.S. 420 (1984}, with North Carolina v. Buder, 441 US. 369 (1979).
However, California has mandated that a child seventeen or younger in custody must consult with a lawyer
before interrogation s permutted, thus ilustrating such protection 1s possible. Car. WELF. & INsT. § 625.6(a)
(West 2022).
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to be able to mvoke them, less capable of self-control and rational decision-
making, and more susceptible to the pressure of authority.83

Age similarly is absent from mquiries as to whether a “mudstream recitation
of warnings after interrogation and unwarned confession could . . . effectively
comply with Mirandaf]”®¢ or whether the warnings given “reasonably ‘conve[y]
to [a suspect] his nghts as required by Miranda,” even when that suspect 1s a
child.®” The failure to expand the logic of [.D.B. to the doctrinal evaluation of
the sufficiency of, invocation of, and waiver of Miranda is all the more troubling
when one considers that the law recognizes that children lack the faculties to
“enter a binding contract enforceable agamst them,”®® yet finds children
somehow possess the faculties to make decisions regarding complex
constitutional rights when their liberty 1s at stake. By doing so, the Court has
failed to consider how children respond differently than adults to figures of
authority.

An analysis of the doctrine of confessions would be remiss without
addressmg the additional protection of the Due Process Clause of the
Fourteenth Amendment, which requires that confessions be freely and
voluntarily made.® Voluntariness is a question of law that is decided under the
totality of the circumstances.®® In determining voluntariness, considerations
explicitly include the defendant’s age,® as well as the defendant’s background
and mental capacity, and the methods of the officers.?? However, the fact that
a suspect 1s a minor is often mentioned i passing.® As mentioned, in Fare 1.
Michael C., the Court concluded that “no special factors indicate” the need for
additional protection of the juvenile i that case, particularly given he had

85.  See Ruchard Rogers et al., In Plain English: Avoiding Recognized Problerss with Niranda Mircomprebension,
17 Psyvce. Pus. Por’y & L. 264, 282 (2011) (“Research has convincngly shown that juvenile
defendants . . . evidence greater problems wath Miranda comprehension than do their adult counterparts
from the general population.”); Drzin & Leo, supra note 59, at 963 (“One of the most troubling findings in
our study concerns the number of voung children who falsely confessed to semous cnmes they did not
commut.”); Patrick M. McMullen, Ouertioning the Ouestions: The Inpermizsibilify of Police Deception in Interrogations of
Juveniler, 99 Nww. U L. REV. 971, 997 (2005) (“Juveniles are also more easily influenced and mamipulated than
adults, making them less likelvy to challenge rmsrepresentations by police and more lkely to accept
responsibility for acts they have not commutted. This 15 true partly because juveniles tend to show greater
deference to adult authonty figures and will often comply with requests from adults simply to please them ™)
(footnotes omitted); King, supra note 62, at 475 (“Too many children lack the psychosecial and cognitive
maturity to consider the consequences of a warver of nghts or to reason how to make this decision.”).

86. Alissoun v. Sebert, 542 U.S. 600, 604 (2004).

87. Duckworthv. Eagan, 492 TS 195, 203 (1989) (alterations in onginal) (internal citations omitted).

88. [D.B.564U.S. at273.

89. Jackson v. Denno, 378 U.S. 368, 376 (1964).

90.  Spano v. New York, 360 U.S. 315, 323 (1959).

91. Haley v. Oluo, 332 US. 596, 599 (1948) (“Age 15 is a tender and difficult age for a boy of any

=N
race.”).

92, Id at 322-24 The ultimate question 15 whether the will of the defendant was overborne. Jackson,
378 U.S. at 385.

93.  See Haley, 332 U5, at 601 ("Neither man nor child can be allowed to stand condemned by methods
which flout constitutional requirements of due process of law.”).
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“considerable experience with the police.”* Not only is age sometimes
discounted in this analysis, but it is quite perverse to reason that a child having
had mere encounters with police somehow demonstrates that child possesses
the maturity, self-control, and emotional and social development necessary to
voluntanly waive cntical constitutional rights—the frequency of such
encounters counsels in favor of finding a child /acking such faculties.®

Equally importantly, even if age is considered meaningfully as a factor in
voluntariness, that makes its substantial absence from Miranda jurisprudence all
the more odd. After all, Miranda became central to confessions jurisprudence
largely because the vague totality-of-the circumstances approach of the
voluntariness analysis in practice resulted in lower courts exercising their
discretion to uphold many of the most objectionable confessions.?® Indeed, the
Court itself has recogmized that Miranda really 1s the only game in town, as
“orving the warnings and getting a waiver has generally produced a virtual ticket
of adnussibility; mamntaining that a statement is involuntary even though given
after warmings and voluntary waiver of rights requires unusual stamina, and
litigation over voluntariness tends to end with the finding of a valid warver.”?”
That the voluntariness analysis includes age in its laundry list of factors to
consider does nothing to mitigate its absence from most Miranda analyses.

The upshot is that neither the protections of the Fifth nor Fourteenth
Amendment are meaningful for children without judicial recognition of the
fundamental importance of age in these analyses.

* % %

In Miranda, the Supreme Court declared its warnings should be provided
to everyone, regardless of age, experience, or any other matter: even the
hardened recidivist may receive protection by its cautions, with no
consideration of actual coercion or individual experience.®® One may think,

94,  Farew. Michael C, 442 U5 707, 726 (1979).

95.  Se, eg, Roper v. Simmons, 543 U.S. 551, 569-70 (2005); Barry C. Feld, The Youth Diccount: Old
Enough to Do the Crime, Too Young to Do the Time, 11 Or1o ST J. Cria. L. 107, 108 (2013) (arpuing that the
logic of cases such as Roper and Grahasm of the “mutigating qualities of vouth provide the rationale for a Youth
Discount—a proportional reduction of adult sentence lengths based on the vouth of the offender™); Ehizabeth
S. Scott & Laurence Steinberg, Blaming Yourh, 81 TEx. L. REv. 799, 801 (2003) (arguing that because
“developmental factors influence their cominal choices, voung wrongdoers are less blameworthy than
adults™).

96.  See Charles |. Ogletree, .Are Confervions Really Good for the Soui?: A Proposal fo Mirandize Miranda, 100
Harv. L. Rev. 1826, 1834 (1987) (“Lacking clear gmidance, lower courts often upheld confessions that
involved clearly improper and abusive tactics.”); Martin Guggenheim & Randy Hertz, [ D B. and the Maturing
of Juvenile Confession Supprersion Law, 38 WasH. UL J.L. & Por’y 109, 133 (2012) (*The mvoluntaniness route
had appeared to become a dead end because the amorphous nature of the involuntaniness standard gave the
lower courts free remn and these courts generally used thewr discretion to uphold confessions, particularly when
the crime charged was a serious one.”).

97. Missoud v. Seibert, 542 U.S. 600, 60809 (2004).

98. Miranda v. Arizona, 384 U.S. 436, 46869 (1966).
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then, that if even a hardened recidivist or a trained criminal lawyer ought to
receive Miranda warnings, because even a person highly experienced with the
criminal justice system can still have their will overborne by the coercive nature
of interrogations, it 1s obvious that at the very least the same should apply to
schoolchildren. And since the Supreme Court has declared that there is no
reason for “courts to blind themselves to thle] commonsense reality” that
“children will often feel bound to submit to police questioning when an adult
in the same circumstances would feel free to leave,”® it naturally follows that
the Court ought to have laid out an expanded version of Miranda that applies in
the school context to protect children from interrogations. Yet the opposite is
the case.

Not only i1s there no Supreme Court precedent laying out any special
protections for schoolchildren to protect them from coercive interrogations—
as opposed to custody—there has never even been an explicit ruling by the
Court detailing what standards govern the interrogations of schoolchildren
when questioned by school officials or even in conjunction with school
officials, or whether they are even afforded the constitutionally required
minimum protections of Miranda in the school context.!?® While the Court has
at least addressed what protections the Fourth Amendment affords to
schoolchildren'®! and held that schools may violate students’ procedural due
process rights when doling out exclusionary discipline 192 the Court has left
untouched the application of Mimanda mside school walls. With a lack of
guidance by the Court, lower courts have been left to determine the application
of Miranda to interrogations of schoolchildren. Therefore, to understand how
Miranda 1s, or 1s not, applied in schoolhouses, it is necessary to turn to the
decisions of lower courts.

I1. INTERROGATION RULES IN APPLICATION THROUGHOUT THE NATION

In our companion articles to this study reviewing how the law treats
schoolchildren in terms of searches and disciplinary practices, the applicable
law 1s sufficiently developed that we primarily focused on Illinois as a
representative case study, examining every lower court case of that jurisdiction.

99. ].D.B.v. North Carolina, 564 U.S. 261, 26465 (2011).

100. The closest the Court has come to determining the application of Minanda when questioning is
done by non-police entities 15 Baxter v Pabwigiano, which held Miranda inapplicable to prison discipline
hearnings. Baxter v. Palmuimano, 425 U.S. 308, 315 (1976).

101, Seg, ez, New Jersev v. TL.O,, 469 U.S. 325, 34142 (1985) (“[A] search of a student by a teacher
or other school official will be justified at its inception’ when there are reasonable grounds for suspecting
that the search will turn up evidence that the student has violated or 1s violating either the law or the rules of
the school”) (footnotes omitted); Safford Unified Sch. Dist. No: 1 v. Redding, 557 US. 364, 374 (2009)
(applying the T.I.O. standard to a partial strp search of a child); Vernomia Sch. Dist. 47] v Acton, 515 US.
646, 657 (1995) (applying the T.I.0. standard and finding “[[legitimate privacy expectations are even less with
regard to student athletes™).

102. Goss v. Lopez, 419 U.S. 565, 582-84 (1975).
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However, when it comes to interrogations of schoolchildren, there has been so
little development of the case law that only looking to Illinois fails to provide a
representative sample. A review of the scant published cases in Illinois shows
that Illinois courts have wever held that Miranda applies to the interrogations of
school children by school officials—lower courts have always found that their
confessions to be voluntary even if the child was seized.!® Thus, for this part
of our analysis, to fully assess the application of Miranda to schoolchildren, we
must look to cases throughout the nation.

A review of this case law shows an overall pattern of permissiveness toward
schools, very limited protections of schoolchildren, and a relatively structured
typology, with the case outcomes varying based on the actor—school personnel
or law enforcement—exercising control over the interrogation of the
schoolchild. First, where an officer is not involved in an interrogation, even if
the school teacher or administrator is questionmg a student about a crime and
shares any information gained in the interrogation with law enforcement, courts
hold that Miranda does not apply and there is no issue with voluntariness.?04
Second, 1n cases where an otficer is present during the interrogation along with
school personnel, courts usually again hold that Miranda is not requred and
there is typically no voluntanness issue so long as the mvestigation is primarily
led by school teachers or administrators, even if the officer 1s involved in the
questioning.’® Third, where an officer and school administrators share in
leading the mterrogation, most of the time courts still hold that Miranda seldom
applies.’% Fourth and finally, only where an officer leads questioning in the
school context are courts likely to find that Miranda is required, but even in
these circumstances they do not always hold so.19” We examine these categories
n turn.

A. Interrogations by Scheol Personnel

Lower courts do not find questioning of a student by a teacher or
admunistrator of the school to trigger Miranda or any Fifth Amendment
voluntariness issues—regardless of the circumstances, the nature of the
suspected behavior, or whether the child is seized. Most often, these holdings
are premised on a lack of “custody.”!% Examples can be found in every

103.  See infra Part 111

104, See infra Part ILA.

105, Se infra Part ILB.

106.  See infra Part I1.C.

107, See infra Part ILD.

108. In w2 Harold 8., 731 A.2d 265, 268 (R.L 1999) (“The weight of authonty is that Miranda warnings
are necessary only when a defendant is subject to guestioning by law-enforcement officials, their agents, and
agents of the court while the suspect is in official custody.”); Commonwealth v. Snyder, 597 N.E.2d 1363,
1369 (Mass. 1992) (“The Miranda rule does not apply to a private citizen or school admunistrator who 15
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jurisdiction, but some are worth detailing. In the case of Boynton v. Casey, Daniel
Boynton was questioned by his principal and vice-principal about his alleged
use of marijuana on school grounds'®—a traditional crime.!® Daniel was
denied permussion to leave and was not mformed of his right not to answer
questions.’!! During the hourlong questioning, Daniel admitted that he had
used marijuana on school property and was immmediately suspended and
subsequently expelled.!!? In reviewing his challenge to the expulsion, the district
court first concluded that there was no authonty to support the extension of
Miranda to the school context, based on the reasoning that, since Miranda was
not extended to prison disciplinary proceedings, it was not required here. 113
This mirrors language used in other areas of law addressing the rights of
schoolchildren—courts use parallel language in decisions regarding schools and
detention facilities due to the purported need to maintain order and discipline
in both contexts.!* In drawing these parallels, as here, courts fail to explain why
children who have not been adjudicated guilty of committing any crime are not
entitled to any more protection than convicted, mcarcerated adult criminals.
Second, the court concluded that despite the length of the interrogation
and the denial of Daniel’s permission to leave, the custody element could not
be met.!** This stands in stark contrast to Supreme Court cases like Dunanway .
New York, in which a murder suspect was found to be in custody when (a) he
was asked to accompany the police, rather than told to do so; (b) he was not
warned that he could not leave; and (c) he was not restrained in any way.116
Even though Supreme Court cases such as Dunanay concern criminal suspects,
against whom at the very least reasonable suspicion has been established,

acting neither as an instrument of the police nor as an agent of the police pursuant to a scheme to elicit
statemnents from the defendant bv coercion or guile.”).

109. Bovnton v Casey, 543 F. Supp. 995, 996 (D. Me. 1982).

110, See, e, A CL. UnioN, A TALE oF Two CoUNTRIES: RACIALLY TARGETED ARRESTS IN THE
Era oF Marguana ReEForur 7 (2020) (“Marjuana arrests made up 43% of all drug arrests in 2018, more
than any other drug category.”).

111. Bgymton, 543 E. Supp. at 996.

112, Id

113. Id at 997 (discussing Baxter v. Palnumano, 425 U.S. 308 (1976), which held that Miranda did not
require prison mmates to be provided counsel during disciplinary proceedings).

114, SeeNew Jersev v. TL.O,, 469 U.S. 325, 341 (1985) (“[T]he accommodation of the prvacy interests
of schoolchildren with the substantial need of teachers and administrators for freedom to mamtain order in
the schools does not require strict adherence to the requirement that searches be based on probable
cause ... 7); Bell v. Wolfish, 441 U.S. 520, 546 (1979) (“[M]aintaining institutional security and preserving
internal order and discipline are essential poals that may require linutation or retraction of the retained
constitutional rights of both convicted prisoners and pretrial detainees ”™); Vernoma Sch. Dist. 47] v. Acton,
515 U.S. 646, 656 (1993) (“For their own good and that of their classmates, public school children are
routinely required to submut to vanous physical ezaminations . . . .”); Florence v. Bd. of Chosen Freeholders,
566 U.S. 318, 326 (2012) (“Maintaiming safetv and order at these institutions requires the expertise of
correctional officials, who must have substantal discretion to devise reasonable solutions to the problems
thev face.™).

115. Bgymton, 543 F. Supp. at 998.

116. Dunawar v. New York, 442 US. 200, 212-213 (1979).
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schoolchildren, against whom no amount of suspicion of any crime has
necessarily been established, do not receive equivalent protections.!” Daniel’s
case was decided prior to T.L. O.; however, subsequent cases show that courts
hold that the permissive seizure analysis of T.L.O. does not change the Miranda
analysis. In fact, even though T.LLO. was justified on the grounds that the
school environment is one of protection for schoolchildren, courts actually use
the rationales to justify schoolteacher and administrator interrogations about
traditional crimes, which can then be used as evidence against the cluld m
subsequent prosecution for those crimes. 118

For example, in a California case, In r¢ Corey L., the court held that the
“[gluestioning of a student by a principal, whose duties include the obligations
to maintain order, protect the health and safety of pupils and mamntamn
conditions conducive to learning, cannot be equated with custodial
interrogation by law enforcement officers.” This was held to be the case even
though minor Corey was being questioned about his suspected possession of
cocaine and lhis case was referred to and subsequently prosecuted by the
Oakland Police Department. Courts treat the school setting as providing carte
blanche to administrators and personnel to interrogate children about alleged
wrongs, including crimes, without any warning about their nghts or the
consequences of confessing.

The judicial failure to recognize that the allegedly child-protective functions
of schools are undermined by school administrators’ systematic coordmation
with law enforcement on traditional criminal matters is even more starkly
Hlustrated in the case of Stare 1. 17.C., decided by the District Court of Appeal
of Florida.'2® Here, the court held that the only requirement for interrogations
was satisfaction of the same amorphous (and essentially meaningless) “principle
of reasonableness” as appeared i T.L.O.12! In this case, a student reported to
the school principal, Hindman, that two students robbed him—one of them
being V.C. The principal knew that the student had also filed a police report.
Nonetheless, Hindman took V.C. out of class and questioned lum, told V.C. a
police investigation was possible, and then brought V.C. to his office to write a
statement that was later used against V.C. in criminal proceedings. The trial
court found that “those statements were given in a “‘police-like” atmosphere,

117. T.L.O., 469 US. at 342 (emphasis added).

118. Paul Holland, Schooling Miranda: Policing Interrogation in the Tuwenty-First Century Schoolbosse, 52 LOY.
L. Rev. 39, 41 (2006) (“Manyv courts have simplistically combined T.IL.O. and Miranda and assumed that
Miranda does not apply to questioning by school officials unless those officials are acting as agents of law
enforcement. These opimons have not addressed, often because it was unnecessary on the facts presented,
the extent to which the developments in school-law-enforcement collaboration have rendered the T.L.O.
framework obsolete.™) (footnotes omutted).

119.  Inm Corey L., 250 Cal Rptr. 359 (1988).

120. State v. V.C,, 600 So. 2d 1280, 1281 (Fla. Dist. Ct. App. 1992). The factual discussion which
follows 1s derived from the court’s discussion.

121, Id
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where the assistant principal worked almost as an agent for the police™ and
suppressed the statements after finding that ““it was incumbent upon school
authorities’ to safeguard the students’ Fifth Amendment privileges.”122 Yet, the
court of appeal reversed, finding the interrogation reasonable because there was
no evidence that the adult authority figure, the principal, acted in a way that was
“overbearing” when ordering the student mto lis office, advising him that
police investigation was possible, and questioning him.!#

Moreover, the court held the statements could not be suppressed as given
in violation of Miranda as V.C. was not in custody, concluding that “[a]lthough
[V.C. and other students] were not free to leave, that restriction stemmed from
their status as students and not from their status as suspects.”12* The outcome
was not changed by the fact that the prncipal conceded that the “investigations
he conducted within the school often yielded information that he would
eventually turn over to the police.”12> The court reasoned:

[The principal’s] primary function when dealing with disciplinary problems

was to act as a fact-finder for the school system. Hindman’s testimony reveals

that he was acting to further the interests of the school, not the police. Because

there is no evidence in the record that Hindman was acting as an agent for the

police, the trial court erred in suppressing the statements.!?

Such reasonmg is formalistic and illogical for numerous reasons. First, it
applies the wrong test: under Supreme Court doctrine, custody 1s assessed
objectively from the pomnt of view of the reasonable person i the suspect’s
position, as to whether they are subject to restrictions on their freedom enough
to make a reasonable person feel subject to arrest!’?—not viewed in terms of
what motive the mterrogator was pursuing. For instance, even if a police officer
has decided to take a person into custody, the Supreme Court has deemed such
a decision on part of the officer irrelevant if it is not apparent to the person
being interrogated.’?® Second, even when looked at from the mterrogator’s
point of view, the court’s logic suggests that a student cannot ever be placed in

custody by a school teacher or administrator alone—as such, it seems to be

putting forward a per se rule agamnst finding custody, rather than utilizing the

122, Id (internal citations ormtted).

123. Id at 1281-82.

124, Id at 1281.

125, Id

126. Id at 1281-82.

127. Berkemer v. McCarty, 468 U.S. 420, 421-22 (1984) (“A policeman’s unarticulated plan has no
bearing on the question whether a suspect was ‘In custody” at 2 particular time; the only relevant mnquiry 1s
how a reasonable man in the suspect’s position would have understood his situation.™); Stansbury v
California, 511 US. 318, 325 (1994) (articulating the central question as “how a reasonable person in the
position of the individual being questioned would gauge the breadth of his or her “freedom of action™
(quoting Berkemer, 468 U.S. at 440)).

128,  Berkewer, 468 US. at 442,
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fact-intensive mquiry required by the proper test.’?® Fially, it subverts the
purpose of Miranda: “[i]n order to combat these pressures and to permut a full
opportunity to exercise the privilege against self-incrimination, the accused
must be adequately and effectively apprised of his rights and the exercise of
those rights must be fully honored.”**® No court has provided any answer as to
why school students are stripped of their Fifth Amendment rights, other than
out of deference to the school. That is contrary to the Supreme Court’s position
that school students do not leave their First Amendment!®' or Fourth
Amendment!?? rights at the schoolhouse door.

As problematic as this logic 1s, it prevails in courts and schools, even when
courts explicitly find that a condition of seizure or custody would be established
but for being in the school context. In Commomvealth v. Ira L, the court held that
no Miranda warning was required and the student could not show
mvoluntariness because the principal was not acting as an agent of the police.1%
The court held so despite the fact that “a student summonsed to the assistant
principal’s office to discuss a potentially criminal matter would not feel free to
leave, and that they did not consider themselves free to leave.”*** Doe 1. Stare
lustrates the reasoning underlying such holdings:

The purpose of most school-house interrogations is to find facts related to
violations of school rules or relating to social maladjustments of the child with
a view toward correcting it. Giving Miranda-type warnings would only
frustrate this purpose. It would put the school official and student in an
adversary position. This would be in direct opposition to the school official’s
role of counselor.133

Once again, thus logic invokes an improper analytical framework of looking
to the purpose of the school official in undertaking the interrogation, rather
than looking at the perception of the student being mnterrogated.'?¢ Perhaps
even more insidiously, this logic takes a stance of willful blindness toward the
truly adversarial nature of these school mteractions. It ignores the fact that
schoolchildren’s confessions are routinely passed on to law enforcement, and
that even when confined to school disciplinary procedures, such as suspension

129, Stamchury, 511 US. at 322 (explaining that “a court must ezamne all of the crcumstances
surrounding the interrogation™ to determune whether there has been a ““restraint on freedom of movement’
of the degree associated with a formal arrest” {quoting Cahfornia v. Beheler, 463 US. 1121, 1125 (1983)));
Yarborough v. Alvarado, 341 U.S. 652, 663 (2004) (*The more general the rule, the more leeway courts have
in reaching outcomes in case by case determunations.”).

130. Miranda v. Arizona, 384 U.S. 436, 467 (1966).

131. Tinker v. Des Moines Indep. Cmty. Sch. Dist,, 393 U.S. 503, 506 (1969).

132, See New Jersey v. TL.O., 469 U.S. 325, 34043 (1985).

133. Commonwealth v. Ira I, 791 N.E.2d 8§94, 90103 (Mass. 2003). The factual discussion which
follows 15 derrved from the court’s discussion.

134, Id at 902.

135. Doe w. State, 540 P.2d 827, 833 (N.M. Ct. App. 1975).

136. Ses Holland supra note 118, at 72.
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and expulsion, those procedures have potential for significant detriment to the
student.?¥”

The result is that courts are not requiring teachers or administrators to
provide Miranda warnings that officers in the same situation would be required
to give—even when questioning a student about a past crime, when that
mnformation is subsequently given to law enforcement to aid in investigating
and prosecuting the student, or when students respond to questioning in
compliance with the requirement that they follow the directives of school
personnel.’?® These holdings afford the State almost unlimited discretion over
students’ rights and autonomy, so long as it is exercised by a teacher or school
administrator rather than a police officer. This doctrinal pattern renders
schoolchildren the least protected group of any, with less constitutional
protection than adults suspected of murder,'?® those lughly experienced with
the criminal justice system,*® and those against whom the State has already
sufficiently developed a case as to have brought a formal indictment.!#!

B.  Interrogations by School Personnel with Officers Present

In the second category of cases—situations in which there is a police officer
present during the interrogation of a child—the doctrinal approach typically
adopted by lower courts is to hold that, so long as the questioning is led by
school personnel, Miranda still does not apply and courts will not find
voluntariness issues, either. [.D. v Commonnealth 1s Hlustrative.'¥2 A series of
thefts had occurred m school, and fourteen-yvear-old J.D. was suspected of
mvolvement.!* In response, “Wright, an associate principal at the school,
summoned [.D. to lus office and questioned him about the most recent

137, See infra Part 10T, see alre L1ZBET SmnMoNS, THE PRISON ScHOOL: EDUCATIONAL INEQUALITY
AND ScHOOL DISCIPLINE IN THE AGE OF Mass INCARCERATION 42 (2017) (“[Slchool discipline uses
punishment to manage large-scale social problems such as poverty, hunger, homelessness. and vouth
protective custody-. . . .7); Jason P. Nance, Studentr, Police, and the School-to-Privon Pipeline, 93 WasH. U.L. REV.
919, 939 (2016) (*“These methods, especially when coupled with the zero tolerance policies, end up pushing
more students out of school or directly mnto the juvenile justice system.™); Deborah N. Archer, Introduction:
Chailenging the Scheol-to-Prison Pipeline, 54 N.Y. L. Scx. L. Rev. 867, 868 (2009-2010).

138.  See, ez, State v. Biancamano, 666 A.2d 199, 203 (N]J. Super. Ct. App. Div. 1995); State v. Tinkham,
719 A.2d 580, 583 (N.H. 1998); D.Z. v. State, 100 N.E.3d 246, 247 (Ind. 2018); State v. ]. T.D,, 851 So. 2d
793, 795-97 (Fla. Dist. Ct. App. 2003); SE. v. Grant Cnty. Bd. of Educ,, 544 F.3d 633, 641 (6th Gir. 2008);
State v. C.G., No. 2441-1-II, 2000 WL 1009028, at *1-3 (Wash. Ct. App. July 21, 2000); In = Harold S., 731
A2d 265, 268 (R1. 1999).

139.  Missouri v. Sebert, 542 U.S. 600, 605 (2004).

140. DMMiranda v. Arizona, 384 US. 436, 469 (1966) (“[Wlhatever the backsround of the person
interrogated, a warning at the time of the interrogation 15 indispensable to overcome its pressures and to
insure that the indimdual knows he 15 free to exercise the prmlege at that point in time ™).

141, Massiah v. United States, 377 U.S. 201, 20607 (1964).

142, ].D.v. Commeonwealth, 591 SE.2d 721 (Va. Ct. App. 2004).

143. Id at 723
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theft.”1# Present in the interrogation room were the school principal and the
School Resource Officer, neither of whom participated in the interview.!4
During the interrogation, ].D. confessed.*6 The court notes that “[d]uring the
interview, ].D. was not told he could not leave the office nor was he restrained
in any way.”'*" Inclusion of this statement is nusleading, as a suspect is not
expected or required to ask to leave or be restrained for the suspect to perceive
they are in custody.48

The court refused to suppress the confession on two bases. First, the court
ruled that Miranda did not apply because Wright was not “acting as an agent of
a law enforcement governmental agency.”* While this may technically be true
as a matter of law, it 1s formalistic and cold comfort, given that the officer stood
by in the room to recerve any confession made. Second, the court ruled that
since the officer did not make any “show of authority” or indicate that ].D. was
under arrest, [.D. was not in custody, despite the fact that officers were present,
J.D. had been ordered to Wright's office, and “a student can be disciplined for
refusing to obey an assistant principal at Albemarle High School.”13? As for his
challenge to the voluntariness of the confession, the court explicitly rejected the
argument that J.D. “felt compelled to answer Wright’s questions because his
silence would have led to some type of admumistrative punishment or sanction,

23

such as suspension or expulsion.”5! Thus, even though a state employee with
explicit authority and capacity to punish the suspect—including for refusing to
answer questions—questioned him i the presence of law enforcement, he was
deemed to be not in custody.

The case of State v. Aunfonio T. is even more extreme. Two teachers
suspected Antonio of intoxication at school and escorted him to the school’s
administrative offices.’? Vice Prncipal Sarna called in the SRO, whom the
court notes “was dressed m full police uniform and equipped with all of the
standard mstruments of lethal and non-lethal force.”13? Sarna also “stated that
she had called in the deputy to administer a portable breath test (PBT), as well
as to protect her in case Antonio became violent.”!3* The opinion presents no

144 Id
145 Id
146. Id
147. Id

148.  See Dunaway v. New York 442 U.S. 200, 212 (1979).

149, D, 591 5E2dat 725

150. Id at 723, 725.

151. Id at 727.

152. State v. Antonio T., 298 P3d 484, 486 INM. Ct. App. 2012), rer'd 352 P.3d 1172 (IN.DML 2015).
Although this decision was later reversed on state statutory grounds, as New Mexico’s lemslature passed a
statute to “afford children greater statutorv protection than what is constitutionally mandated,” the decision
remains instructive on constitutional judsprudence. State v. Antonio T., 352 P.3d 1172, 1176 (N.DML 2015).

153, _Antonio T., 298 P.3d at 486. The factual discussion which follows i1s denved from the court’s
discussion.

154 Id
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facts to suspect Antonio would behave violently. Before having Antonio tested,
she questioned him and he admitted to drinking and throwing the bottles away
in the trash at school. The officer then admunistered the test, and Antonio’s
blood alcohol concentration was found to be 0.11%. The officer left brefly to
look for the alcohol bottles, and after he was unable to find them, the officer
read Antomo his Miranda rights and began questioning him. Once Antonio was
given his Miranda warning by the officer, he asserted his rights in response to
the officer’s questions about his alcohol consumption.

The prior confession Antonio made to Vice Principal Sarna was admitted
agaimst lum, despite the fact that the officer was present and “actively listening,”
and the fact that Antonio invoked his Fifth Amendment privilege once the
officer began to interrogate him.'33 The court reasoned:

Antonio was not taken to a new location or isolated with law enforcement;
the office was not controlled by the officer. Sarna testified that, as a school
administrator, her goals were the safety of Antonio and other students, rather
than a pursuit of a criminal investigation. Because the purpose and location of
the questioning were not controlled by law enforcement, we conclude that
Antonio was not subject to a custodial investigation.!3¢

It 1s difficult to square such reasoning with the facts of this case. Antonio was
escorted by two teachers to the dean’s office for suspected alcohol use and was
questioned by a disciplinary dean in the presence of a fully armed police officer,
whom he was told was there to administer an evidentiary test and to respond
to potential violence. It 1s hard to imagine how Antonio could have felt he was
not i custody. Under this doctrine, so long as the school dean testifies that her
goal for an interaction was safety, even if an officer stands visibly 1 waiting to
arrest the student and the school presents no evidence of any threat that the
student poses, the court will find there was no custodial interrogation. In the
absence of a Supreme Court requirement to do so, courts are not in the business
of evaluating school personnel’s decisions with any level of rigor.

Further, by lmiting their inquiry to technicalities, courts abdicate their
responsibility to meaningfully adjudicate whether schoolchildren’s rights have
been violated and to protect those rights. Consequently, schools are left to
decide the constitutional nghts of schoolchildren. Reliance on smmplistic
formalism over fact-intensive analysis to determine the level of coercion
schoolchildren experienced is a pervasive theme throughout the cases. This is
lustrated by In Interest of J.C.: high-schooler J.C. was “sent to the prncipal’s
office because he allegedly had been smoking marijuana on school grounds.”!*

155. Id at 486-87.

156. Id at487.

157. Inr].C, 591 So. 2d 315, 316 (Fla. Dist. Ct. App. 1991). The factual discussion which follows is
derived from the court’s discussion.
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The court held that although the SRO asked some of the questions durng the
assistant principal’s interrogation of ].C.,
[T]he trial judge here was apparently satisfied that the deputy’s contribution
was de miminus and, as the judge said, “[IJt doesn’t strike me that the

questioning was by the police officer.” Thus, although we cannot tell from the

record what two questions the deputy asked, we conclude that the trial judge

did not abuse his discretion.!3®

Cases such as this are an example of striking deference to the school at
every level of review, even where it is contrary to law. As a general matter,
courts often distinguish between cases where SROs are merely present and
cases where officers are involved in the questioning, as explored in the next
Subpart. Yet here, even when the SRO was involved in questioning, the court
was nonetheless willing to find agamnst custody by treating the SRO’s
involvement as de minimis. Further, the reviewing court did so even though 1t
admittedly did not know which questions the police officer asked—the court
was willing to simply assumze that the unknown questions were not central to the
interrogation. And, finally, the ruling is contrary to Supreme Court precedent;
there is no case law to support the proposition that a small amount of
questioning by a police officer is somehow exempt from Miranda®® As the
dissent pomted out, “I am not aware of a ‘de mmimis’ exception to Miranda.
Where, as here, the police officer admits to questioning of appellant which
would elicit incriminating responses m a custodial setting regarding the
commuission of a crime, Miranda warnings were required.”160

In contrast to the prior category, m which Miranda 1s never found to apply
to interrogations of schoolchildren by school personnel, there are examples of
courts finding Miranda is required when law enforcement is present for the
mterrogation process. However, the extension of the protection of Miranda in
such situations is limited to the cases with the most extreme facts. For instance,
mn In e KD.L., Oliver, a middle-school student accused of drig possession, was
frisked by the school SRO, and then transported to the principal’s office,
located in another buildmg, by police cruiser.’s! The principal interrogated
Oliver there from 9:00 a.m. to 3:00 p.m. without pernutting Oliver to leave for
lunch, and the SRO remained present m the room for much of the
interrogation.!2 The court reasoned that “[a]fter being accused of drug

158. Id (second alteration in original).

159.  Notably, even questions such as where a dangerous weapon has been hidden during an arrest are
subject to Mirands unless thev satisfy the public emergency exception. New York v. Quarles, 467 US. 649,
653 (1984) (“[T]his case presents a situation where concern for public safety rmist be paramount to adherence
to the literal language of the prophvlactic rules enunciated in Minanda.”).

160. Imre].C, 591 So. 2d at 317 (Warner, J., dissenting).

161. Inn KDL, 700 SE.2d 766, 772 (IN.C. Ct. App. 2010). The factual discussion which follows 1s
derived from the court’s discussion.

162. Id
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possession, frisked, transported m a police cruiser, and interrogated nearly
continuously from 9:00 am. to 3:00 p.m. with a police officer in the room for
much of that interrogation, it was objectively reasonable for Oliver to believe
he was functionally under arrest.”1% In so ruling, the court specifically noted
that the officer’s presence impacted the analysis:

Deputy Holloway’'s conduct significantly increased the likelihood Oliver
would produce an incriminating response to the principal’s questioning. His
near-constant supervision of Oliver's interrogation and “active listening”
could cause a reasonable person to believe Prncipal Livengood was
mterrogating him in concert with Deputy Holloway or that the person would
endure harsher ewminal punishment for failing to answer. 164

Thus, even this rare case in which a child was recognized to be in custody where
an officer was present but did not question the student, the court’s reasoning
Hlustrates the severity of the general rule: an admuinmistrator mnterrogating a child
for an entire day with no break, after the child is frisked by police, transported
by police in a cruiser—a factor that alone is mdicative of arrest of an adult
criminal suspect!®—and accused of a ciime, would not be m custody but for
the presence of a law enforcement officer during the administrator’s
interrogation.

C. Interrggation by School Personnel and Officers

Even as officers become more involved, courts will typically still hold
Miranda inapplicable to interrogations of schoolchildren. Take Stare 1. Lemon. ¢
Ronald Axtman, the Chief of Police of Elma, Washington, “went to Elma High
School to mvestigate marijuana use by students.”¢” In the vice principal’s
otfice, the principal had detamned fitteen-vear-old Matthew Lemon and his
friend Patrick.’6® Prior to Axtman’s arrival, the vice principal told Matthew “to
sit down and wait for the police to arrive” and that “he would be suspended for
30 days or expelled if he did not answer the Chief’s questions.”!¢® The office
door was closed, and “Lemon did not feel free to leave.”170

When Officer Axtman arrived at the scene, the vice puncipal informed
Axtman that he was expelling Matthew for consuming marijuana, and Axtman

163. Id

164, Id

165, Dunaway v. New York 442 US. 200, 213 (1979) (“[Alny ‘exception’ that could cover a seizure as
intrusive as that in this case would threaten to swallow the general rule that Fourth Amendment seizures are
‘reasonable’ only if based on probable cause.”).

166. State v. Lemon, No. 24070-0-IL, 2000 WL 349765, at *1 (Wash. Ct. App. Mar. 31, 2000). The
factual discussion which follows is derived from the court’s discussion.

167. Id
168. Id
169. Id

170. Id
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asked Matthew “what it was all about.”"! Matthew admitted that he had
smoked at a house on West Waldrip Street with a bowl fashioned from a Pepsi
can, and Matthew “later accompanied Chief Axtman to the house and showed
him the Pepsi can.”1"2 The Chief took a written statement from Matthew at the
school before arresting lum; Matthew “did not recerve Miranda warnings before
giving either lus oral statement or his written statement.”"?

The court held that Matthew was not in custody and that his questions were
not in response to police questioning, rendering Miranda mapplicable and lus
statement admissible.!™ To justify its holding, the court explained that Matthew

was still at school, in the vice-principal’s office, having been told he might be
expelled or suspended. Upon arriving, the Chief did not promptly arrest
Lemon or even begin questioning him. At that pomt, preceding Lemon’s
statement, the vice-principal was still trying to arrive at appropriate discipline,
and the Chief was still evaluating whether police action was warranted.!™

The school context gives courts the latitude to engage in reasoning that is
literally contrary to established law: the Court has held explicitly that “[i]t 1s well
settled [| that a police officer’s subjective view that the individual under
questioning 1s a suspect, if undisclosed, does not bear upon the question
whether the individual is in custody for purposes of Miranda’16 In Matthew’s
case, that means it is entirely irrelevant what the puncipal or officer were
thinking; their plans, if not apparent to Matthew, cannot lawtully be used to
ascertain Matthew’s mental state.1”” There is little question Matthew would have
felt he was under arrest, and the court determined that he did not feel free to
leave.!”® Likewise, there is no doubt that he was subject to interrogation while
in custody: he had been told he would be expelled if he did not answer the
police officer’s questions, meaning that not only was he likely to incrminate
himself, but he was also actually being coerced to answer questions regardless
of his desire to remain silent.

Another illustrative example 1s Szare 1. Schlvegel, there, Colin Schloegel was
suspected of possessing drugs on campus grounds.’” Although two officers
“escorted” Colin to his car and took his keys, and the “school liaison officer”
questioned him about the prescription pills and drugs found in his car, the court
held that Colin was not in custody.!® Instead, it concluded that if Colin was “in

171. Id

172, Id

173. Id

174, Id at*3.

175, Id at*2.

176. Stansbury v. Califorma, 511 T1.S. 318, 324 (1994).
177. Id

178.  Lemon, 2000 WL 349765, at *1.
179.  State v. Schloegel, 769 N.W.2d 130, 132 (Wis. Ct. App. 2009).
180. Id at 133-43.
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custody at all, [he] was in custody of the school and was not being detamned by
the police at that time.”18!

There are limits to this deference: as police involvement increases, the
likelihood that a court will find a Miranda warning required increases. In r¢
Welfare of G.S.P. is a good example of this.!®? Seventh-grader G.S.P. was
removed from his class by Assistant Principal Wheeler and the school police
officer after a BB gun was discovered in his backpack.!® Wheeler told G.S.P.
that everything he said would be recorded—a legal requirement for
interrogation in North Carolina—that Wheeler would ask a few questions and
then turn the discussion over to the police officer, and that G.S.P. had no choice
but to answer the officer’s questions.’®* G.S.P. explained that he had forgotten
the BB gun was in his backpack after playing at a friend’s house and there was
no ammunition. In response, the officer quoted the statute with which G.S.P.
would likely be charged and questioned G.S.P. as to his intentions and whether
he interacted with any gangs.185 The court noted from this exchange that
Wheeler and the officer were working together in a concerted effort and applied
an objective test to hold that G.S.P. was in custody, interrogated, and entitled
to a Miranda warning. '8¢ This illustrates that the rules of Miranda can be applied
meaningfully in the school context; they just often are not.

Some courts have held that any involvement or participation by law
enforcement implicates Miranda and therefore triggers a finding of custody and
its application.'®” Under this more protective application of the doctrine, even
where school administrators make a “concerted effort to limit the officer’s role
during [ nterviews,” any involvement triggers greater protection.'®® Once
again, this dlustrates that the rules of Miranda can be applied meaningfully in
the school context. However, most courts take the opposite approach and
suppress only those statements made directly in response to an officer’s
questions.’® In doing so, they admit statements from the exact same
mterrogation so long as the question was not actually asked by the police
officer.?®® Thus, even when more pernussive courts might recognize that the
child is in custody, they nonetheless permit admission of some responses to the
interrogation made in the absence of Mianda warnings. Agaim, this is contrary
to general Miranda rules as applied to adult criminal suspects, for which un-

181. Id at 134,

182, In re Welfare of G.SP., 610 N.W.2d 651, 653-54 (Minn. Ct. App. 2000). The factual discussion
which follows 1s derrved from the court’s discussion.

183. Id at 657.

184. Id at 655, 657.

185. Id

186. Id at 658-59.

187, See, ez, Inre TAG., 663 SE.2d 392, 394-95 (Ga. Ct. App. 2008).

188. Id

189. ALH. v State, 851 So.2d 233, 233-34 (Fla. Dist. Ct. App. 2003).

190 Id
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Mirandized interrogation cannot be remedied by having Mirandized law-
enforcement-led questioning follow non-Mirandized questioning.1%!

D. Interrogation by Police Officers Only

Only when questioning is done by a school officer alone are courts likely
to regularly find that the protections of Miranda apply to schoolchildren.’? The
reasoning of cases like S7are v. Doe, in which a child was interrogated by his
School Resource Officer alone, show this shift in reasoning:

We think it unlikely that the environment of a principal’s office or a faculty
room is considered by most children to be a familiar or comfortable setting,
for students normally report to these locations for disciplinary reasons, as Doe
had in the past. Itis also unlikely that any ten-year-old would feel free to simply
leave the administrative area of the school after having been summoned there
by school authorities for a police interview. We are persuaded that under these
circumstances a child ten years of age would have reasonably believed that his
appearance at the designated room and his submission to the questioning was
compulsory and that he was subject to restraint which, from such a child’s
perspective, was the effective equivalent of arrest.!9?

It is difficult to dispute such reasoning. But what is missed is that much of
this description applies equally to a ten-year-old entering the unfamiliar
environment of the principal’s office to be interrogated by school authorities,
as described in the three prior categories.

Importantly, even this minimal protection is unreliably provided, as courts
sometimes rely on the interrogation taking place in the school context to hold
that even interrogations by officers alone do not necessarily trigger Miranda. In State v.

191. Missoun v. Seibert, 542 U.S. 600, 608-09 (2004) (laving out a multi-factor test, of which change
in personnel is only one consideration in determining whether subsequent warned questioning can be
untainted by prior unwarned questioning).

192. Holguin v. Harnson, 399 F. Supp. 2d 1052, 1060 (N.D. Cal. 2005) (“[T]he State court’s
determination that Holguin was not in custody when the officers questioned him for nearly an hour in the
Vice—Principal’s office, the patrol car, and while looking for the gun near the creek involved an unreasonable
application of controlling federal law.”); State v. DR, 930 P.2d 350, 353 (Wash. Ct. App. 1997) (“D.R. was
in custody, in light of Detective Matney’s failure to inform him he was free to leave, D R ’s vouth, the naturally
coercive nature of the school and principal’s office environment for children of his age, and the obviously
accusatory nature of the interrogation.”); In 72 Killitz, 651 P.2d 1382, 1383-84 (Or. Ct. App. 1982) (“Here,
the Pag indicia of custodial interrogation are all present. Firsz, defendant was not free to leave durng the
interrogation. He was in school during regular hours, where his movements were controlled to a great extent
by school personnel. Defendant was interrogated by an armed, uniformed police officer in the principal’s
office with the principal present. Neither the police officer nor the principal said or did anything to dispel the
clear impression communicated to defendant that he was not free to leave. Second, the fact that another student
had implicated defendant in the burglary indicates that he was being questioned as a suspect rather than as a
witness. Third, defendant cannot be said to have come voluntarily to the place of questioning. He would likely
have been subject to the usual school disciplinary procedures had he not complied with the principal’s request
that he come to the office.”).

193. State v. Doe, 948 P.2d 166, 173-74 (Idaho Ct. App. 1997).
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Polance, otficers came to Jose Polanco’s school to investigate a murder.’ Jose
was told “to leave his class and go to the conference room to meet with the
police officers.”'*> During the interrogation, the officers “told Polanco that they
were conducting an investigation and that his name had come up” and asked
where he had been on the night of the murder.'® The court ruled that these
statements to officers would not be suppressed, despite the fact that this same
interrogation in the police station would surely constitute custody.'”” The court

explained:

[T]he fact that the defendant felt obliged to follow the school’s instruction
does not mean that he is automatically in custody for Miranda purposes. Here,
there were no other circumstances during the school interview which would
have reasonably led defendant to conclude that he was under arrest or
restrained to the degree associated with a formal arrest. ... The interview
took place in an empty office on school premises. The inquury extended solely
to the question of defendant’s whereabouts on the previous Sunday evening,
and whether defendant knew Cooper. At the conclusion of this interview,
defendant was asked to come to the police station. There is no testimony of
any coercive tactics during the school interview. We see no basis on which to
rule that the defendant was in custody for Miranda purposes during the school

interview, nor is there a basis on which to conclude that the defendant’s
statements were involuntary for Fifth Amendment purposes.wa

This is, quite simply, an affront to Miranda and the Due Process Clause. A
high school student sent to meet with police officers in a conference room,
unable to excuse himself from the interrogation—given that lus school has told
him he must be there—would likely view limself restricted to the point
equivalent to arrest. The mere fact of the interrogation occurring on school
grounds cannot plausibly change that reality. And the fact that the nature of the
questions were limited i some way is not relevant: the only question is whether
they were likely to elicit an incriminating response,'” and the court does not go
so far as to deny the questioning reached that threshold. As such, it was
custodial interrogation conducted by a police officer, and the mere fact of it
occurring on school grounds cannot, under Supreme Court precedent,
constitute a basis for denying the proper application of Miranda. The
requirements of Miranda have never been so spatially imited; Miranda applies

194. State v. Polanco, 658 So. 2d 1123, 112324 (Fla. Dist. Ct. App. 1995). The factual discussion which
follows 1s derived from the court’s discussion.

195, Id at1124.

196. Id at 1125,

197. Id

198. Id at 112425 (internal citations omutted).

199. Rhode Island v. Innis, 446 US 291, 300-02 (1980) (establishing the test for interrogation as
whether anv question or statement was likely to ehicit an incriminating response from the subject of the
interrogation).
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with equal force in a car or a grocery store as in a police station.2?0 The fact that
there was “no testimony of any coercive tactics during the school interview” is
disingenuous and nusleading; Miranda held that interrogation by police officers
is inberently coercive, even to an experienced and educated adult,2! and to
suggest a higher threshold ought to be applied to schoolchildren lacks any
doctrinal basis.

Yet Polanco is not an aberration: similar analysis occurs in other cases, such
as In re .H., where the District of Columbia Court of Appeals held that although
it was “not clear” how twelve-year-old J. was “summoned or brought to” the
school room where he was questioned by Investigator Gerald, “the record does
not indicate that school authorities coerced J. into meeting with Investigator
Gerald.”22 It bears repeating: that is not the correct test for Miranda to apply.
Further, because “[n]obody told J. that he had to talk to the police, and there
was nothing to mndicate that Investigator Gerald “was at all overbearing,” J. was
not in custody.2?? This was so, even though he was sent by his school to be
privately interviewed about a sexual assault allegation.2%4

¥ k¥

Throughout the nation, courts are nusapplying Mimnda analysis to
schoolchildren, at every stage of inquiry and in each of the four categories that
we identify. Even when mterrogations are conducted by school personnel,
given the authority such school personnel hold over students, courts should at
the very least inquire as to whether under the facts at issue the student would
have felt restraint equivalent to arrest. As police involvement increases, the
Miranda analysis should become even more straightforward, with the
conclusion ordinarily following that children would feel so restrained and
subject to questioning likely to elicit incriminating responses. And vet, in each
category, we see multiple applications where even the most intrusive police
action—such as physical contact and transportation in a police cruiser, as well

200. For instance, in Junés, the conversation was not deemed interrogation, but only because of the
offhand manner of the police comments; the fact that it occurred 1n a car in no way diminished the need for
Miranda warnings if comments have constituted interrogation. Jd Likewise, in New York 1. Ouarks, a Miranda
warning would have been required for an arrest made in the grocery store; it only was not required because
of the public safety exception due to the possibility of a customer finding the discarded gun, not because of
where the interrogation took place. New York v. Quarles, 467 U.S. 649, 659 (1984) (“Officer Kraft asked
only the question necessary to locate the missing gun before adwising respondent of his rights. It was only
after secuning the loaded revolver and giving the warnings that he continued with investigatory questions
about the ownership and place of purchase of the gun.™).

201. Polaneo, 658 So. 2d at 1125; Miranda v. Arizona, 384 US. 436, 468 (1966) (stating that “such a
warnming is an absolute prerequisite in overconung the inherent pressures of the interrogation atmosphere”
and that “[i]t 15 not just the subnormal or woefully ignorant who succumb” to pressure and inherent threat).

202, Isre]H, 928 A2d 643, 646, 649 (D.C. 2007).

203. Id

204, Id at 646.
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as active police mnvolvement in the questioning itself—nonetheless results m
the conclusion that Miranda simply does not apply to schoolchildren. The
protections provided to the nation’s most dangerous crnunals do not extend
to young children i a setting they are required to attend.205

E. The Limited Impact of ].D.B. v. North Carolina /n Lower Courts

The foregoing resistance of lower coutts to apply Miranda to children in the
school context would seem to be on even shakier ground in light of [ D.B. ».
North Carolina. In mandating that a child’s age must be considered m the custody
analysis because “it 1s beyond dispute that children will often feel bound to
submut to police questioning when an adult in the same circumstances would
feel free to leave, 206 [ D.B. appeared to herald a new era of protection of
schoolchildren from unwarned interrogations taking place in the schoolhouse.
Despite the obvious application of J.D.B’s logic to the mnterrogations of
children at school, the case has not had the watershed impact one might have
anticipated. State and lower federal courts often fail to apply J.D.B. with any
rigor, responding in one of three ways, each of which contradicts both the word
and spint of the [.D.B. decision. One response is the use of bright-line rules to
circumvent [.D.B., by holding that it never applies to school officials. The
second response is to simply ignore the mling altogether if the interrogation is
undertaken by school administrators. And the third response is to avoid
applying the doctrine by distingmishing the case at issue from J.D.B., even
though J.D.B. does not require analogous facts; the broad holding required
courts and officers to consider the age of the child in assessing whether the
child would have felt in custody where age 1s known or objectively apparent.2”
Given that the questioning of a child a7 schos/ necessanly indicates the youth of
that child, it 1s difficult to conceive of any basis on which [.D.B. would not
apply. We describe each of these three approaches in turn.

1. Dismissing ] D.B. as Inapplicable

A striking illustration that is unfortunately representative of the first, and
very common, approach by courts to dismiss [.ID.B. as inapplicable is found in

205, See Stephame Aragon, Free and compulrory school age reguirements, EDUC. COMM'N OF STATES (2015),
https://files.eric.ed.gov/ fulltext/ED556467 pdf [http://perma.cc/TAG4-TWYF]; Vivian E. Hamilton, Hosmse,
Schooling, and State: Education in, and jor, a Diverre Demorragy, 98 N.C. L. Rev. 1347, 135359 (2020) (providing
a history of the evolution of United States education). There are some narrow ezemptions from this
requirement, particularly for religions purposes. Sez, £.g., Wisconsin v. Yoder, 406 US. 205 (1972); Elizabeth
Bartholet, Homeschooling: Parent Rights Absoluticns ve. Child Rights to Education @ Protection, 62 Ar1z. L. REV. 1,
2743 (2020) (providing an overview of the legal framework from the perspective of the homeschooling
debate).

206. ].D.B. v. North Carolina, 564 U.S. 261, 26465 (2011).

207. Id at275.
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KA. exrel [ A, from the Middle District of Pennsylvania 28 Fourteen-year-old
J.A. had given “spice”—synthetic marijuana—to a classmate to repay a debt;
that classmate revealed to school admumstrators that J.A. had given him the
spice. It is worth noting that the court never once explicitly states J.A’s age at
the time of the incident, only giving his birth year. That day, the school did not
confront J.A,, but rather contacted detectives from the District Attorney’s
Office to ask for assistance “in a drug investigation.”?®” The next day, a school
counselor brought J.A. to Vice Principal Antonetti’s office, where Antonett:
and the counselor questioned J.A. for two to three hours; Principal Elisa also
joined, and J.A.’s backpack and phone were searched.210 J A, was then placed in
the school suspension room for the entire day and was only removed to be
brought back to Antonetti’s office for further questioning. This questioning
included whether drugs were used in J.A.’s home, which J.A. adnutted to.2!

Throughout the day, school officials were m contact with law
enforcement.?!2 J.A. was never told he should or could contact an attorney or
his parents. When J.A. did not arrive home on the school bus, his mother, KA.,
contacted the school and was told she needed to come down to the school.
Immediately after she arrived at school, “police officers and law entorcement
officials arnived on campus with a search warrant for KA’s residence.”?® ICA.
was only allowed to bring J.A. home under police escort, and upon arriving at
the home, the officers executed a search warrant and recovered marijuana. J.A.
was subsequently expelled for possession of contraband on school property for
the remainder of the school year and the entire year following. ICA. brought
suit against the district on J.A’s behalf.

In reviewing J.As claims under the Fifth Amendment, the court cited
J.D.B. at the outset, but discarded its analysis for the reason that “in the public
school context, ‘students, as unemancipated minors, do not possess all of the
rights of an adult, nor do they possess such nights to the same extent as an adult,
when such rights do apply.””?!* This seems remarkable given both that [.D.B.
concerned an interrogation that took place in a school context and that the
central holding of J.D.B. was that children should receive greater protection than
adults. The Pennsylvania court ignored that mandate, holding J.D.B. was not
“directly applicable,” because no police officers were present, and “Defendants
were 1ot inquiring as to a crime, but rather a violation of school policies.”?> To

208, KA exml JA v Abington Heights Sch. Dist,, 28 F. Supp. 3d 356, 365 (M.D. Pa. 2014). The
factual discussion which follows is derived from the court’s discussion.
209. Id at 361.

210, Id
211 Id
212, Id
213, Id

214.  Id at 365 (quoting Picarella v. Terrizzi, 893 F. Supp. 1292, 1297 (ALD. Pa. 1995)).
215, Id at 365-66.
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be “bound by Miranda and its progeny,” including J.D.B., the court held that the
school officials had to be acting in a police capacity—"“Plaintiff must sufficiently
plead that the defendants acted as instruments’ [sic] or agents of the state; to
wit, that the police coerced, domunated, or directed the actions of the school
officials.”?8 But [.D.B. was concerned with developing an expansive concept
of when a child would feel under arrest, even if an adult would not feel so in
the same circamstances. Certainly, the physical presence of police officers is
relevant to that inquiry, but it is not essential to it.

Thus, the Pennsylvania court entirely disregards and sidesteps [.D.B. on the
premuse that schoolchildren in public school have fewer rights and the
technicality that no police officers were physically present for the daylong
mterrogation. The court found the lack of police presence dispositive despite
school officials having been in contact with the police throughout the entire
day.2!” There is no question J.A. was in custody and was interrogated about a
crime, yet the court held that J.D.B. does not apply specifically because J.A. is a
child in school, interrogated by school officials, albeit working together with
law enforcement—the exact opposite of the logic of [.D.B. It 1s important to
emphasize that [.D.B. explicitly noted the school setting’s importance and why
it calls for greater protections of schoolchildren:

[Tlhe effect of the schoolhouse setting cannot be disentangled from the
identity of the person questioned. A student—whose presence at school is
compulsory and whose disobedience at school is cause for disciplinary
action—is in a far different position than, say, a parent volunteer on school
grounds to chaperone an event, or an adult from the community on school

grounds to attend a basketball g:unc,zls

Despite this clear statement by the Supreme Court, the court held [ D.B. is
simply mapplicable so long as officers do not direct the inquiry and the
nvestigation concerns a violation of school policy—even if it is also a crime.2??
Under this reasoning, no school interrogation by administrators alone can ever
require Miranda warnings for children in school, regardless of the length of the
mterrogation, the level of coercion, the associated criminal penalties, or any
other consequences for the child. This gives no consideration of the age of the
child, in contrast to J.D.B.

This reasoning is common, although courts use a variety of means to get
there. Some courts draw bright-line rules, such as a rule that J.D.B. does not
ever apply to school officials—regardless of whether the statement to the
school administrator will subsequently be used against the child in court—
unless a formal agency relationship between the school personnel and police is

216. Id. at 366.

217. Id

218. ]J.D.B.wv. North Carclina, 564 U.S. 261, 276 (2011).
219, K4, 28 F. Supp. 3d at 365-366.
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formed.?2? This formalistic agency analysis takes no account of [D.B’s
admonition that children are particularly vulnerable, and a child will feel in
custody 1n situations, like school, where an adult will not. It additionally ignores
the reality that the authority of a school administrator on school grounds is akin
to that of a police officer. Students are required to attend school, and once
there, school admuinistrators can direct students what to do and where to go and
punish students for disobeying any such commands.?!

Take for example D.Z ». State2?? There, the student first confessed to
placing graffiti on the boy’s bathroom to Principal Dowler; after being told that
the principal “knew D.Z. was the culprit,” D.Z. “remorsefully responded that
he didn’t know why he did it [and] that he knew it was wrong.”223 After Principal
Dowler relayed this information to the SRO, the SRO questioned D.Z,,
obtaimned a confession, and informed D.Z. he was being charged with a crime.
The court held it was clear that the un-Mirandized statements to the officer
could not be admutted, but the statements to Principal Dowler could be
admitted against him.22* This misunderstands [.D.B., which holds that when
circumstances are such that a child feels they are subject to custodial
interrogation, the logic of Miranda jurisprudence means a// answers to any
questions are off the table.

Finally, Pegp/e v. Kay concerned the interrogation of an eighteen-year-old but
tlustrates the power of interrogations by school personnel over youths.
Chustian Kay was suspected of shooting other classmates with a BB gun.?25 “A
week after the shooting, . . . Pruncipal Jordan called Kay to his office. Officer
Jenkins and two school administrators were also present.”22¢ Dunng this
meeting, Christian confessed first to the school personnel and then to the SRO,
and in response to the SRO’s questioning, told him where the BB gun was
located; the SRO placed Christian “‘under arrest for assault with a deadly
weapon, and placed him in handcuffs.””2?” As the defense pointed out:

Prncipal Jordan's questioning was “custodial” based on the following
circumstances: Kay was obligated to be in school: he was made to sit at the

220. D.Z v State, 100 N'E.3d 246, 24849 (Ind. 2018). The factual discussion which follows 15 derrved
from the court’s discussion.

221, See sources cited sapra note 205; Goss v. Lopez, 419 ULS. 565, 589-90 (1975) (Powell, ., dissenting)
(“In prior decisions, thus Court has explicitly recogmzed that school authorities must have broad discretionary
authority in the daily operation of public schools. This includes wide latitude with respect to maintaining
discipline and good order.™); New Jersey v. TL.O., 469 U.S. 325, 33940 (1985) (“[W]e have recognized that
maintaimng secunty and order in the schools requires a certain degree of flexibility n school disciphnary
procedures ”); Jacob: & Clafton, mpm note 25 (discussing how schools can draft their codes of conduct to
require students to comply with school directives).

222, D.Z, 100 N.E.3d at 24748,

223, Id at247.

224, Id at 250

225, People v. Kay, No. CR1305518, 2018 WL 636215, at *1 (Cal. Ct. App. Jan. 31, 2018).

226. Id

227 Id
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principal’s desk to face questions directly related to his role in the shooting:
Jordan gave him an index card with the words “Easy” and “Hard" and told
him they could do it the easy way or the hard way; the door to the principal’s
office was closed: Officer Jenkins was present in full uniform; and “Jenkins
was the lead investigator into the shooting and had expressly authorized the
questioning by Jordan for the sole purpose of trying to elicit a confession.”228

To challenge the admission of his statements to Principal Jordan, Christian
argued, based on the logic of [ D.B., that “when the police are present for the
questioning and specifically utilize a non-law enforcement person 1 a position
of authority to gather evidence and admissions i a custodial setting for the
purpose of criminal investigation,” Miranda then becomes applicable because

2332

“the police presence brings added mnherent pressures.”?? Yet, without even

referencing J.D.B., the court found there to be “no other circumstances that

3223

convince us Prncipal Jordan’s interview was akin to a formal arrest,”230 despite
all the ways these circumstances mirror an arrest in any context other than
school.?3!

Additionally, the court held that Miranda was no bar to admission of
Christian’s statements to the SRO either. The court found that “no added
restrictions were placed on Kay’s freedom ‘over and above the normal school
setting’ when Jenkins questioned him . . . . We believe a reasonable 18—year-old
in Kay’s position would have understood that he was free to leave and return
to class.”22 Again, Christian was removed from class and confronted with
committing a crime in a closed room with multiple school disciplinary figures
and a nmformed police officer present. Implicit in the court’s reasoning is the
absurd notion that a student would feel free to cease interrogation and return
to class when their movements at school are subject to total control by the
school administrators who brought them to the interrogation in the first place.
This belies common sense. Further, bright-line rules such as these eschew the
doctrinal rigor and requirements of J.D.B.

2. Ignoring ] D.B.

The use of formalistic rules to circumvent [.D.B. is only one means of
avolding its dictates. Another 1s simply to ignore the miling altogether: many
courts fail to even mention [.D.B. in their custody analysis if the interrogation
is undertaken by school administrators. For instance, in the case of CR.M,, an

228, Id at*5.

229 Id

230. Id

231. For instance, Mirgnda itself referenced such “zood cop, bad cop” techmques, illustrated by the
“easy versus hard” interrogation options given to Chrstian, as part of the coerciveness of the custodial
interrogation process. Miranda v. Anizona, 384 US. 436, 452-53 (1966).

232, Kay, 2018 WL 636215, at *7.
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assistant prncipal, Swain, “recerved a report of a ‘suspicious’ backpack ‘being
passed around in the classroom.™2% Upon searchung the backpack, she
discovered “two baggies of marihuana™ inside.?* She interviewed student
C.R.M.,, who was suspected of possessing the backpack. C.R.M. admitted during
the interview that the marithuana belonged to him and was taken into custody
by the SRO.?** In its analysis, the Texas Court of Appeals never even notes
C.R.M.’s age, only referring to him as a juvenile.?”® And in assessing whether
C.R.M. was subject to custodial interrogation, the court never mentions [.D.B.,
despite the case being five years old at the time. 2%

The same occurred in 4. KAM. ». Commonwealth, in which the questioning of
AKX by the school principal was deemed noncustodial without any reference
to J.D.B., despite the fact that Principal Lively brought AK.M. to the teacher’s
lounge, “mstructed AKDM. to ‘tell the truth’ and informed him that a law
enforcement officer was present at the school,” then walked AK.M. “to the
principal’s office where Officer Townsend and Mr. Pickelsimer (a Department
of Juvenile Justice case worker) were waiting.”23 In this way, courts often evade
any custody analysis at all, when [ D.B. specifically requires courts to look at
children’s age and vulnerability in determining custody.?**

3. Distinguishing ]. D.B. Away

The final technique employed by courts to evade the requirements of J.D.B.
is drawing and emphasizing distinctions, however minuscule, between the facts
at issue and those of [ D.B. to justify failure to adhere to the decision. In a pair
of cases from Ohio, In ¢ CB. and In re M.B., a nine-year-old child had made
sextual assault allegations against two neighborhood brothers, aged sixteen and
fifteen.2% Each of the boys were removed from class by the school principal
and questioned by Lieutenant Joel Icenhour of the Ashland Police Department
while the principal sat n on the interrogation.?*! In each of the cases, the boys
were told that the officer was there to talk to them, that they were not under
arrest, that they did not have to talk if they did not want to, and they were free

235, Inre CRDML, No. 03-14-00814, 2016 WL 4272115, at *1 (Tex App—Austin Aug. 10, 2016, no
pet) (internal citations omitted). The factual discussion which follows 1s derived from the court’s discussion.

234 Id

235, Id

236. Id at *2-3.

237. Id at*2.

238. AKNM v. Commonwealth, No. 2012-CA-001190, 2014 WL 3887910, at *1 (Ky. Ct. App. Aug.
8, 2014).

239.  See alo State v. Daniell, 817 SE.2d 358 (Ga. Ct. App. 2018); In w R.BL., 776 SE.2d 363 IN.C.Ct
App. 2015); State In 72 Interest of AJ.. 151 So. 3d 659, 663 (La. Ct. App. 2014); People v. N.AS., 329 P.3d
285, 289 (Colo. 2014).

240. Inre CB, No. 15-COA-027, 2016 WL 3570600, *1 (Ohio Ct. App. June 30, 2016); In 7= MB,,
No. 15-COA-028, 2016 WL 3570621, at *1 (Ohio Ct. App. June 30, 2016).

241. Inre CB., 2016 WL 3570600, at *1; In re M.B., 2016 WL 3570621, at *1.
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to leave.2#2 Yet, this description belies the tough policing tactics that were used
to elicit confessions from the two children.?¥ Using the infamous prisoner’s
dilemma scenario to entice the boys to each act against their shared self-
interest,?* the officer interrogated one brother, then the other, and used the
evidence gained in one mterview against the other brother.?* Both confessed
and were charged with rape.?*

In both cases, the court held that under [.D.B., no Miranda watnings were
required because the children were older than the child m J.D.B., they were told
they were not under arrest and could leave, and the officer was not in
uniform.2¥” While the boys were told that they could leave, they had been
removed from class and brought to the pruncipal’s office by the prncipal. In
C.B.’s case, he was also told that the officer “may need to speak with him
again.”’24 The high school boys could not possibly have felt free to leave given
that the highest authority in the school had brought them to this interview m
his office, a location of discipline, and remained seated there while the interview
took place. In this way, the court distinguishes J.D.B. on factual bases to avoid
applying it, when the requirement of J.D.B. is not that the facts be perfectly
analogous, but the broad requirement that courts consider the age of the child
in considering whether the child would have felt m custody.

Similatly, in B_A. v Stafe, “one of the jamtors at Decatur Middle School
discovered a message written . . . on the wall of one of the boys’ restrooms at
the school reading: T will got [sic] 2 bomb in the school Monday 8th 2016 Not
a joke.””2# Officer Tutsie first did a sweep to establish there was no credible
threat, then began an ongoing investigation to determune the culprt.?30 After
honing i on thirteen-year-old B.A., Vice Puncipal Remaly and Officer Lyday
boarded B.A’s bus and brought him to Remaly’s office where B.A. was
questioned by Remaly in the presence of Officer Lyday and Officer Tutsie. 25!
Remaly questioned B.A. while Officer Lyday encouraged him to cooperate and

242, Isre CB., 2016 WL 3570600, at *1; In sz M.B., 2016 WL 3570621, at *1.

243, Ses, ep, Havley M D. Cleary, Apphing the Lerrons of Developmental Prychology to the Study of Juvenile
ITuterrogations: New Directions for Research, Policy, and Practice, 23 Psvcr., PuB. PoL’y, & L. 118 (2017); Damd Blake
Johnson & John Barry Ryan, The Intermosation Game: Uring Coercion and Rewards to Elicit Informeation from Groupr,
52 J. PEACE & RacH. 822 (2015); Jennifer T. Perillo & Saul M. Kassin, Tnside Intermogation: The Lie, The Bluff,
and Falve Confessions, 35 L. & Huat BErzav. 327 (2011).

244 See, eg. Steven Kuhn Pritewers Dilwma, STAN. ENcyc. oF P (Apr. 2, 2019),
https://plato.stanford.edn/archives /win2019/entries/ prisoner-dilemma/ #Bib [https://perma.ce/3FMU-
DFEUT] (“[T]he outcome obtained when both confess is worse for each than the outcome they would have
obtained had both remained silent.”).

245, Inre CB., 2016 WL 3570600, at *1-3.

246.  Id at*3;Inre MLB., 2016 WL 3570621, at *2.

247 Isre CB., 2016 WL 3570600, at *7; In sz M.B., 2016 WL 3570621, at *7.

248, Inre CB., 2016 WL 3570600, at *2.

249 B.A v State, 73 NE.3d 720, 722 (Ind. Ct. App. 2017}, fransfer granted, spinion vacarsd, 92 N.E.3d
1089 (Ind. 2017), and vacated, 100 N.E.3d 225 (Ind. 2018).
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Officer Tutsie prepared a handwriting “scenario sample” to compare B.A.’s
writing to the writing on the wall.232 After telling B.A. he needed to complete
the sample, Remaly concluded B.A. was the culprit and asked B.A. why he did
it, at which point the boy cried and confessed.??? B.A. was expelled from school,
and was arrested and criminally charged.?** The Indiana Court of Appeals noted
J.D.B. but held that [.D.B. did not warrant reversal in this case because, in
J.D.B.s case, the interview was fifteen minutes longer and conducted in greater
part by the school officers.?5> This is a clear misreading of [.D.B., which does
not require perfectly analogous facts to apply; rather, the Court admonished
that courts and officers must consider the age of the child in the totality of the
circumstances surrounding the custody analysis.

In this case, however, the Supreme Court of Indiana reversed the Indiana
Court of Appeals; in doing so, it explicitly cited to [.D.B. for the proposition
that “[c]huldren are particularly vulnerable to that coercion, making Miranda
warnings especially important when police place a student under custodial
interrogation at school.”256 This makes clear that [.D.B. can make a difference
m cases where police are mvolved, if applied correctly. However, courts
avoiding [.D.B., musapplying it, and mappropuately differentiating the specific
circumstances of the cases is concerningly common.

Another example of the impact ].D.B. can have where the court applies its
requirements with rigor is In re L.G., in which a bomb threat to the school had
been called in and thirteen-year-old L.G. was suspected of placing the call.?”
While the school was locked down and the police were in active investigation,
L.G. was removed from the student population by a SRO to be questioned.?5®
The school district’s Executive Director of Safety and Security questioned L.G.,
but two umformed officers stood five to fitteen feet away from L.G.
throughout the questioning.?*® L.G. was never given any Miranda warning, and
after he confessed to the school admunistrator, charges were brought against
him 2% In light of [.D.B., the court carefully assessed all of the circumstances
and found L.G. to be in custody when he confessed:

Under the specific facts before us, we agree with the juvenile court that L.G.

was in custody when he was questioned by Director Bullens. It was apparent
that an active police (as well as school) imvestigation was underway—

252, Id at723.
253. Id
254 Id
255, Id at 730.

256. B.A. v State, 100 N.E.3d 225, 230 (Ind. 2018) (citing ] D.B. v. North Carolina, 564 U.S. 261, 267,
269 (2011)).

257, InreL.G,B82N.E.3d 32, 56 (Ohio Ct. App. 2017). The factual discussion which follows 1s derived
from the court’s discussion.

258 Id at 54

259, Id at 54, 56.

260. Id at 54-55.
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uniformed police officers and bomb-smiffing dogs were present, and a Crime
Stoppers reward had been offered to the students. All students were gathered
in the school’s gymnasinm following a bomb threat; they were not free to
move about the school on their own. L.G. was retrieved from the gymnasium
by the school resource officer, who had the authority of a special police
officer. L.G. was brought to the cafeteria to be questioned by the school
district’s Executive Director of Safety and Security, not school personnel with
whom L.G. would have been familiar. Twwo uniformed officers stood five to
fifteen feet from L.G., standing closer to L.G. than to Bullens: Officer Stewart
mdicated that he observed Bullens’s questioning of L.G. Under these
circumstances, a reasonable person in L.G.’s position would have believed
that he was in custody.25!

Cases like this?62 demonstrate that . D.B. 1s not only important for requiring
courts to consider defendants’ age in the custody analysis but also for calling on
courts to look at the mterrogations of children with a more critical eye. Not
only is age important, but so are the circumstances umque to children—here,
the fact that they are subject to the school’s control and are not free to go in
situations in which an adult would be.

IT1. INTERROGATIONS THAT ARE NEVER REVIEWED BY COURTS: ILLINOIS
AS A CASE STUDY

In our two companion articles on the treatment of schoolchildren,
examining searches and seizures and disciplinary practices, we examined all
available decisions in Illinois and showed how those trends were representative
of judicial action throughout the nation.28® However, when it comes to
mterrogations, Illinois has too few cases to identify all of the relevant doctrinal
patterns. So instead, for purposes of this Article, we began with a national
survey. Now, m Part ITI, we turn to an m-depth study of the landscape, both
doctrinally and practically, of our case study state—Illinois. A canvas of the
interrogation cases that have been decided in Illinois reveals that the small body
of cases manifest many of the same themes seen at the national level: first,
enormous deference given to school admimstrators to interrogate children,

which indirectl—and sometimes directly—empowers law enforcement
officers to mterrogate children without providing the basic M/iranda protections
that would apply to adults; and second, courts regularly misapplying Miranda
and issuing decisions that directly contradict Supreme Court holdings, most
notably [.D.B. Even though they muimic the national pattern, the Illinois cases

261. Id at 56.

262, See alo N.C. v. Commonwealth, 396 SW.3d 852, 862 (Ky. 2013) (“No reasonable student, even
the vast majority of seventeen-vear olds, would have beleved that he was at liberty to remain silent, or to
leave, or that he was even admutting to criminal responsibility under these circumnstances.” (citing Stansbury
v. California, 511 U.S. 318, 325 (1994))).

263.  See Jacobi & Clafton, sspra note 24, at 209-11; Jacob: & Clafton, supra note 25, at 13-19.
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are worth examining, to illustrate just how extreme the coercive practices that
are tolerated when applied to schoolchildren can be, even when such practices
would not be tolerated for adult criminal suspects.

It also sets the scene for the remainder of our case study, looking at how
courts have hampered legislative attempts at reform in Illinois, and how our
experts describe how mnterrogations that are never reviewed typically unfold.
With such a judicial tilt in favor of protecting the power of schools and against
protecting schoolchildren, it 1s important to see whether other branches of
government and institutions are able, or willing, to step mn to fill the void created
by the judicial deference to school administrators. As one may expect, this
deference to schools is not limited to the judiciary, but rather pervades the
system. Perhaps more surprising, however, 1s our finding that even when there
have been meanmngful legislative responses, the judiciary’s deeply entrenched
and systemic deference to schools curtails and limits the efficacy of attempted
reforms in application.

Finally, it is not enough to review the doctrine, laws, and regulations. The
cases which appear as published decisions are a minuscule fraction of all the
instances of school interrogations that take place. As 1s well known, more than
90% of the cases which result in criminal dispositions result m plea bargamns,?%*
and the vast majority of interrogations of schoolchildren will not even reach
that point: most instances of the search, seizure, discipline, and interrogation of
schoolchildren are resolved m wunpublished admunistrative decisions.263
Examining court cases provides only a small window into the impact that
schoolhouse mterrogations have on the lives of United States cluldren.
Therefore, it is necessary to look beneath the veneer provided by court analysis
to understand how interrogations are practiced on a day-to-day basis in schools.

A The Schoolbonse as a Carte Blanche

Unlike examples found nationally, there is not a single published decision
in the State of Illinois that has suppressed the statement of a schoolchild
because that child was entitled to a Mianda warming prior to her or lus
interrogation. Further, there have been only a dozen or so published or
otherwise available cases dealing with these interrogations at all. A brief review

264,  “Ninety-seven percent of federal convictions and ninetv-four percent of state convictions are the
result of guilty pleas” Missoun v. Frve, 566 U.S. 134, 143 (2012) (citing Padilla v. Kentucky, 559 US. 356,
372 (2010); Sourccbook of Crimsinal Justice Statistics Online, DEP'T. OF JUST., BUREAU OF JUsT. STAT. (Now. 22,
2010), http://www.albany.edu/sourcebook/pdf/t5222009.pdf  [https:/ /perma.cc/UY96-VN4U], S
Rosenmerkel et al., Felony Sentences in State Courte 2006 — Statistical Tables, DEPT. OF JUST., BUREAU OF JUST.
StaT. 1, 1 Nov. 22, 2010), http://bjs.ojp.usdoj.gov/content/pub/pdf/fssc06st.pdf [https://permacc
/3REQ-M33F]).

265. Interview with Monica Llorente, Senior Lecturer, Nw. Univ. Sch. L., in Cha. TIl. (Feb. 24, 2020}
(interview notes on file with authors); Telephone Interview with Ashley Fretthold, Supervisory Att'y, Cluld.
& Fams. Prac. Grp., Legal Aid Chu. (Feb. 7, 2020) (interview notes on file with authors).



2023] The Law of Disposable Chéldren 333

of the case lawn Illinois illustrates that the same themes we identified nationally
apply in Illinois courts.

Our first theme identified above was how much leeway is given to schools
when it comes to interrogations of their pupils, including those undertaken mn
pursuit of criminal charges. The case of Bills ex rel. Bills v. Homer Consolidated
School District No. 33-C llustrates how permussive Illinois courts can be when it
comes to reviewing interrogations of schoolchildren. In Bil, fifth-grader
Robert Bills was pulled from class by a police officer and school administrators
every day for an entire week after a fire broke out i a locker at lus school.269
The officer continued to interrogate Robert even after another student
confessed to starting the fire with matches; after the officer again pulled Robert
out of class and “questioned lum in an allegedly coercive manner,”?6” Robert
confessed to giving an uncovered propane torch to that student. The school
then moved to expel Robert, and Robert brought suit under 42 US.C. { 1983
to oppose the disciplinary action. Despite the fact that this case mvolved a
twelve-year-old child being mnterrogated by an officer and principal five days i
a row, often unaccompanied by an adult, the court refused to condemn such
conduct by the state in the school context.?® To do so, the court ignored or
directly contradicted first prnciples of the Supreme Court’s Miranda doctrine.
First, the court stressed that “plaintiff admutted that his mother was present at
several of the interviews, and this tends to negate an inference that plaintiff felt
as if he were under arrest.”2® The court is treating the fact that Robert was
mterrogated muliiple times as mitigating the necessity of a Mirandawarning.20 Yet
ordmarily, breach of protections relating to self-mcrimination, including
Miranda warnings, in an earlier nterrogation cannot be excused by following
the rules in another interrogation—indeed, the Supreme Court has held that an
mitial, problematic interrogation can entirely taint a subsequent interrogation
that would otherwise be acceptable.?” Furthermore, in any other context,
repeated interviews would be presumed to /nerease a suspect’s feelings of custody
and the need for 1ssuance of Miranda warnings 2

Our second theme—of schoolhouse cases ignoring or inverting
fundamental principles of Miranda protection—is illustrated by the semuinal
interrogation case i1 Illinois, People v. Pankburst, which laid the groundwork for
the state’s permussive approach to school interrogations. Principal Grady

266. Bulls ex rel Bills v. Homer Consol. Sch. Dist. No. 33-C, 959 E. Supp. 507 (ND. Ill. 1997). The
factual discussion which follows is derived from the court’s dizcussion.

267. Id at 510.

268.  Seeid at 513.
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271, See Missoun v. Seibert, 542 U.S. 600, 608 (2004).

272, Id at 624-25 (¥Connor, |, dissenting).
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searched Nikolaus Pankhurst and then called the police.?” Upon arrival, Officer
Miller went to Dean McGuire’s office, where Nikolaus was being held with
Dean McGuure; shortly after, Principal Grady entered and asked Officer Miller
to leave, closing the door behind him. Grady and the dean began questioning
Nikolaus, and Nikolaus admitted to selling drugs. Grady then “ended the
mterview and informed [Officer] Miller of defendant’s confession.”?™ Miller
arrested Grady and at this point provided Miranda warnings.?” Evaluating
Nikolaus’s motion to suppress his confession to his principal, the court
reasoned:

By the time the officers arrived at the school, Grady and McGuire had already
mitiated their investigation into the allegations of drug possession by
summoning defendant and [co-accused] Halfacre, searching them for drugs,
and then placing them in separate rooms. When Miller arrived at McGuire's
office, he did not question defendant about the allegations but at most asked
him for his name. Miller's encounter with defendant was cut short when
Grady entered the office and asked Miller to leave. Grady and McGuire saw
fit to question defendant outside Miller’s presence and did not obtain any
direction or advice from Miller on how to conduct the investigation.2”8

This analysis fails to address the fact that the interrogation was bookended
by officer interactions; a student is sure to feel in custody where a police officer
enters the interrogation room, asks the student to identify himself, then waits
outside the office while the prncipal questions the student about criminal
activity before receiving a status report and concluding the mteraction with a
formal arrest. The court reasoned that because “Miller did not tell defendant
that he was not free to leave,” it is irrelevant that “Miller’s very presence outside

22277

the door may have intimidated defendant”™—or given Nikolaus the
impression he was under restraint equivalent to arrest. In no other area can the
role of the police officer in an mnterrogation be dismissed because the police
officer hands over the nuddle part of the interrogation to another state agent.
Pegple v. Savory is another example of courts straying from the usual
protections provided by Miranda. Officers were investigating two brutal knife
stabbings and approached student Johnnie Savory at school.2® Although he
stated he did not want to speak with them, the officers “persisted,” and Johnnie
subsequently agreed to give them whatever information he had.?” The officers

questioned Johnnie in a school room, and then asked him to come to the police

273. People v. Pankhurst, 848 N.E.2d 628, 630 (IIl App. Ct. 2006). The factual discussion which
follows 15 derived from the court’s discussion.
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278. People v. Savory, 435 N.E.2d 226, 228 (Tl App. Ct. 1982).
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station with them.2%¢ Johnnie was interrogated i multiple interviews by multiple
officers until around 10:00 PM, at which point they then administered
polygraph testing.28! Around 11:00 PM, they arrested Johnnie and administered
his Miranda rights.82 The court held that Johnnie was not entitled to Miranda

warnings when he was

[Flirst questioned at his school in a room adjacent to the principal’s office, a
less coercive environment than a police station, in the daytime and for about
one-half hour: the questioning appeared to be inquisitory rather than
accusatory. Two officers and defendant were present and there was no indicia

of arrest,2%3

Despite the fact that Johnmie was approached mn school, where he 1s by
definition seized, and was persistently directed to speak with the officers, he
was found to be not entitled to Miranda warnings.28* Then, the court concluded
that Johnnie “responded to a police request” to go the police station from this
interview, so the next interview did not require a Miranda warning either.?® The
court so held despite that these facts are squarely analogous to Dunanay v. New
York, in which the Supreme Court ruled that Dunaway was seized because he
“was not questioned briefly where he was found. Instead, he was taken from a
neighbor’s home to a police car, transported to a police station, and placed in
an interrogation room.”2% As the Court noted in Dunanay,

The mere facts that petitioner was not told he was under arrest, was not
“booked,” and would not have had an arrest record if the interrogation had
proved fruitless, while not insignificant for all purposes, . . . obviously do not
make petitioner’s seizure even roughly analogous to the narrowly defined

mtrusions involved in Terry and its progeny. 287

The court did not explain why an adult would consider himself under arrest
in these circumstances but a child transported by police car to the station—
after being questioned in a school where he, by definition, cannot leave—would
not. The court also did not explain why else this Supreme Court ruling is
mapplicable because the court never even cites or discusses the Dunaway ruling,
Instead, the court ruled that it was only subsequently, in a third interview
beginning at 6:00 PM—swhen the questioning became accusatory as the officers

280. Id at228-29.
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confronted Johnnie with disparities in lus story—that Miranda was required.28
Rather than providing any additional protection for juveniles, Illinois courts are
failing to provide protections already recognized to apply to everyone, adults
and juveniles, simply because of the school context.

Finally, as we saw in the national context, the impact of J.D.B. has simularly
been limited within the school context in Illinois. In the case of I re Marguita
M., a high school administration was tipped off to a fight involving weapons
that was set to occur that day.?®® The freshman dean of students and an SRO
removed fifteen-year-old Marquita from her class, and the officer began asking
Marquita why she had a knife at school. Marquita at first said the knife was m
her locker but ultimately pulled a steak knife with a four-inch blade out of the
hood of her sweatshirt and turned it over. The dean then began questioning
Marquita about why she had the knife, and Marquita adnutted she had the knife
because she was supposed to fight with another student at school with whom
she had been having problems.

In reviewing Marquita’s adjudication for possession of a weapon, the
Appellate Court of Tllinois noted [.D.B. but failed to give the appropriate weight
to the J.D.B. factors.?®” Instead, the court reasoned that since Marquita was not
taken to the police station, was not handcuffed or physically restrained, and
only one ofticer was present in the dean’s office, Marquita was not in custody.2%!
This constitutes an utter refusal to apply the Supreme Court doctrine: [.D.B.
makes clear that the reviewing court is to consider the child’s age in its custody
analysis, that “the effect of the schoolhouse setting cannot be disentangled from
the identity of the person questioned,”? and that “cluldren are most
susceptible to influence and outside pressures.”?®® The factors that the
Appellate Court of Illinois applied were essentially the pre-J.D.B. factors of
custody as would be applied to an adult, in direct contrast to the child-specific
doctrine that the Supreme Court developed.

The jurisprudence of the Supreme Court, in recognizing rights associated
with Miranda, has been thoroughly cuticized for the mimimalism of the
protection 1t provides to suspects under interrogation.?* Scholars have argued
that, since Miranda, the Court has whittled away at the protection it recognized

288, Sawory, 435 N.E.2d at 231. Johnnie spent nearly thirty vears in pason before he was eventually
represented by the Northwestern Center on Wrongful Conwvictions and pardoned by Governor Pat Quinn.
Sez Andy Kravetz, Jobuniz Ise Savory Receiver Pardon in 1977 Peoria Dowbie Marder Case, ]. STAR (Peoria) (Jan. 13,
2015 7:38 PM), https://www.pjstar.com/story/ news/came/2017/01/11 /johnnie-lee-savory-pardoned-
for/22736306007 /% [https://perma.cc/ZL6S-WIAK].
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as constitutional > Nevertheless, the Court has recognized a few fundamental
rights of suspects under custodial interrogation; however, as the foregoing
makes clear, in Illinois most of these fundamental protections have been
ignored, with the courts refusing to apply them in the context of schools—
where children may be in the most need of protection.

Agamn and again, both nationally and on a state level, it becomes clear that
state courts see their role primarily as justifying state action against
schoolchildren, rather than reviewing such action under recognized
constitutional standards. But as the next Subparts show, the impact that state
action can have on the prospects of children to thrive and succeed is grave.

B.  The Limitations of Reform and Corey’s Case

To understand the central importance of the judiciary in this problem, it is
necessary to examine the limitations of legislative reform without judicial buy-
in and enforcement. Illinois first took legislative steps to protect children
against interrogation in 2017 with an amendment to the Juvenile Court Act of
1987.2%6 The amendment provides additional protections for children under
eighteen, requiring a “law enforcement officer, State’s Attomey, juvenile officer,
or other public official or employee” to administer a full Mirandawarning before
explicitly asking the child “(A) Do vou want to have a lawyer?” and “(B) Do
you want to talk to mer”?” In the absence of adherence to the statute’s
protocols, the statement is presumed mnadmissible.2%8

Although in theory this legislation appeared to be a major victory for school
students, in practice it was not. Illinois courts have largely gutted the impact of
the law by holding that it would be “absurd” for the terms “other public official
or employee” to mclude school personnel:

Such an interpretation of the statute would create a seismic shift in public
policy by placing on individuals outside the realm of law enforcement the
responsibility of learning and employing procedural safeguards heretofore
required only of law enforcement officers. We find it implausible that the
legislature intended the phrase “other public official or employee™ as used in
section 3-401.5(a-3) to have such a broad scope in the absence of an express

definition of the pl].tase.299

The 2017 amendment was intended to reform how criminal laws apply to
children % Despite this purpose, and despite the fact that the use of police
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296. InrJose A, 133 NE3d 1137, 114445 (Tl App. Ct. 2018), appeal demied, 113 NE.3d 213 (TIL
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tactics in schools vield very real crminal justice consequences for
schoolchildren who confess to an educator, Illinois courts have held fast to the
previously identified framework, finding the statute mapplicable to educators
who “do not have as their primary mission the same duties as the mdividuals
specifically listed” in the statute—police officers.’®® The court’s reasoning
denies the reality that school personnel have, in many schools, taken on the role
of law enforcement, and that the amendments were intended as reforms to that
status quo.?02 The effect of this interpretation by the courts was to render the
statute completely ineffectual, undermining any new protection for students,
since officers independently interrogating schoolchildren were already
ordinarily required to administer Miranda.2%5 Thus, not only have Illinois courts
refused to provide protection for students themselves, or even apply existing
Supreme Court doctrine minimally protecting children, but they systematically
undermined protection provided by the legislature.

Not only can the judiciary imit reform with its interpretations of the law,
but in the absence of judicial enforcement, the additional protections rendered
by the legislature are largely empty promuses. To illustrate this, we return to
where we began: with Corey Walgren’s story.

As we detailed in the opening vignette, Corey was removed from lunch
with his friends, taken to the dean’s office, interrogated using the Reid
technique by a school dean and a Naperville police officer without a parent
present, and accused of possessing and dissemunating child pornography, even
though the school and police officials “lacked any information™ evincing that
Walgren possessed or disseminated anything that could be considered child
pornography.?* Officers searched his phone and found no evidence of child
pormnography, yvet they told Corey that they had uncovered child pornography
which “could result in him having to register as a sex offender.”?% Corey was
then escorted to, and ordered to wait in, another office; Corey escaped, and
“[e]xperiencing dire and desperate psychological conditions,” he jumped from
a parking garage with the mntention of kiling himself and died later that day
from injuries sustained from the f£all.3%

As discussed, the district court reviewing the Walgren’s lawsuit upheld the
use of “harsh and aggressive . . . ordinary police interrogation tactics™ on Corey,
despite the tragic consequences resulting.??” Corey’s parents did not stop with
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court proceedings. Instead, they pursued legislative relief, which resulted in the
passage of Corey’s Law.308
Corey’s Law requires a “law enforcement officer, a school resource officer,
or other school security personnel” to attempt to notify a child’s parents and
to:
[m]ake reasonable efforts to ensure that the student’s parent or guardian is
present during the questioning or, if the parent or guardian is not present,
ensure that school personnel, including, but not limited to, a school social
worker, a school psychologist, a school nurse, a school counselor, or any other
mental health professional, are present during the questioning.3%?

The statute is intended to ensure that “that no student is ever alone like
Corey was.”10 While the reform is laudable, and important for protecting the
well-being of the children nterrogated by officers, it does not address the reality
that, as Illinois courts previously held when interpreting the 2017 amendments,
the same interrogation can be conducted in the same manner by educators
without any protection for children or even a requirement for Miranda warnings.
And just as importantly, the statute provides no judicial recourse for failure to
adhere to Corey’s Law.?!t Without judicial enforcement, school administrators
and employees are permutted to continue mterrogations in the exact same
manner as we have documented throughout this Article.

It is clear, then, that without Supreme Court intervention, lower courts will
fail to adequately protect schoolchildren from interrogations in the school
context. Furthermore, even when legislatures are inspired to provide additional
protection,?'? those same lower courts may well, as m the Illinois case, read such
legislative protections so narrowly as to strip those regulations of any
meamngful prophylactic effect. And finally, in response to such local
permussiveness, police officers can use tactics agamnst schoolchildren that have
been shown to be coercive when used against adult criminal suspects. As such,
it 1s mcumbent upon the Supreme Court to step m and provide further
protection and to force lower courts to follow the protection it has applied,
most notably in J.D.B. The next Subpart shows that, without such intervention,
the situation is even worse than an examination of court practices suggests: in
the face of minimal and permissive review by lower courts, most interrogations

308. 5t Clair, rupra note 18,
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from using deception while interrogating juveniles. Innocence Staff, Iiineir Becomer the First State to Ban Police
Srom Lying fo Juveniler  During  Interrogations,; InNoceEnce Project  (July 15, 2021),
https:/ /innocenceproject.org/ news,/ illinois-first-state-to-ban-police-Iving /#:~:text=(Chicago%2C%:20IL%
20%E2%80%494%:20Tulv?02015,under?:20the®020age%: 2001202018 [https:/ /perma.cc/PG3Q-LRHQ].
However laudable this reform. much like Corev’s Law, it 15 limited to the police and does not include school
officials.
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are never challenged in court, and consequently school admumstrators and
police personnel not only exploit those permissive rules but go well beyond
what 1s legally permitted.

C.  Interrggations on the Ground: Commonplace, Coercive, and Unreviewed

In this Subpart, we turn from examining how school interrogations are
treated in courtrooms to how they are actually conducted in schools by state
actors, mcluding school admumistrators, teachers, prncipals, deans, and law
enforcement officers stationed in schools. As the low number of interrogation
cases’® in Illinois demonstrates, looking to court cases to understand how
school imterrogations are conducted is problematic. To understand how
children’s rights are actually being respected or curtailed in the schoolroom, this
Subpart draws on eighteen mterviews with varous experts working on issues
relating to school students” lives and educations in Chicago and in Illinois more
broadly.?!* They include judges and probation officers in the juvenile justice
system, post-incarceration reintegration officers, attorneys representing
students, disability advocates, advocates at various charitable organizations,
deans of schools, school social workers, and others.

At the outset, it 1s important to note that the experts agree with our
doctrinal conclusion that the Supreme Court’s ruling in [ B.D. provides little
protection for schoolchildren when being interrogated, as most of the time it
simply does not apply: [.B.D. only requires a Miranda warnng for students when
they are subject to arrest, as would be perceived by the child.?5 As we have
seen, most Interrogations in schools are deemed not to fall into that category
when conducted by school administrators, and even sometimes when
conducted by SROs—and schools take advantage of that lack of restriction.
Judge Stuart F. Lubin, Circuit Judge in the Juvenile Justice Division, confirms
our description of the general approach by courts in Illinois regarding school
mterrogations.?!8 He says that children are generally not given Miranda warnings
because they are deemed to not be in custody when principals and assistant
principals interview them.” As a result, statements the students make are
admuissible against them mn court, including in criminal trials resulting from
interrogations at school.3t®

313, Se Jacobi & Clafton, sspra note 263, and accompanying text.

314, All interviews were conducted with detailed notes being taken and subsequently verified by the
interviewee; interview notes are on file with the authors. See rapra note 17.

315, ].D.B. v. North Carolina, 564 U.S. 261, 270 (2011).

316. Telephone Interview with Honorable Stuart F. Lubin, Cir. Judge, Juvenile Justice Div., Tl (July
20, 2021) (interview notes on file with authors).

317, Id

318 Id



2023] The Law of Disposable Chéldren 341

Amy Meek, formerly semor counsel for the Chicago Lawyers’

Committee—a civil rights organization directed at countering discrimination—
specialized mn promoting “access to education by addressing the individual and
systemic barriers that disproportionately impact historically disadvantaged
communnities.”?!® She reports that in interrogations conducted by school
administrators, admunistrators mstruct students to sign statements admitting
their culpability. Meek says that in her work, she has never come across any
students who have refused to write such statements when instructed to do so
by school personnel. 320 Moreover, the students are not given any warning that
they could be incriminating themselves.?2! These statements are often then

relied on to expel students without any due process.?2?
1. Use of the Reid Technigrne Against Students

Most schoolhouse interrogations are deemed not to constitute custody;
nonetheless there is ubiquitous use of the Reid technique in Illinois schools, a
form of interrogation developed by former police officers with the intent of
psychologically compelling criminal suspects into confessing 3% First published
as a manual in 1962, the Reid technique was designed to circumvent Supreme
Court holdings forbidding the use of physical or mental pain to extract
confessions, by instead teaching interrogators to apply psychological pressures
to the suspect.?2* While it has become the standard model of interrogation used
by police in the United States;? scholars have established that this
mterrogation technique’s ““nine step’ approach to the interrogation of a
suspect” 1s “inherently coercive” to such a degree that it has been proven to
induce false confessions of iwnocent adult suspects.’26 Nevertheless, the Reid

319, See eg, Eguity Gapr and Student Rightr During COTVID-12, CHI. Laws’ Coand. FOR CR., (June 9,
2020), https:/ /www.clecrul org/ blog/ equitv-gaps-and-student-rights-during-covid-197rqg=equitv®20gaps°e
20and%20student¥s20nghts [hitps:/,//perma.cc/UZ6A-TILS].

320. Interview with Amy Meek supranote 17.

321, Id

322, See Jacobs & Clafton, supra note 25.

323. Cf FreD E. INBAU ET AL, CRIMINAL INTERROGATION AND CoNFESSIONS (5th ed. 2013)
(outlining the interrogation technique).

324, Galhm, supra note 2, at 351-61.

325, INBAUET AL, mpranote 323; Ariel Neuman & Damniel Salinas-Serrano, Custodial Interrogations: What
We Know, What We Do, and What We Can Learn from Law Enforcessent Experiences, in EDUCING INFORMATION
— INTERROGATION: SCIENCE AND ART 141, 142 (2006) (“Almost all manuals on interrogation techniques
cover the same aspects of successful mterrogation as the seminal Reid Techmque.™).

326. Charles D. Weisselberg, Saving Miranda, 84 CorNELL L. REV. 109, 151-59 (1998); se¢ 2l Richard
A. Leo & Richard J. Ofshe, The Conseg r of Falre Confessions: Deprivations of Liberty and Miscarriages of Justice in
the Age of Prycholpgical Interrogation, 88 J. CRIM. L. & CRIMINOLOGY 429, 44344 (1998).
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technique is not only implemented in police stations across the country??” but
across schools in Illinois.328

Under the Reid technique, mterrogators conduct a neutral pre-interview in
which the mterrogator mfers the suspect’s guilt or innocence based on
behavioral cues such as nervousness,?? hesitations,? and posture and gestures,
such as slouching and avoiding eye contact.?®! Then, upon concluding the
suspect is guilty, interrogators conduct further questioning assuming the
suspect’s guilt33? with the interrogator developing a theme of the crime
premused on the suspect’s guilt, avoiding any denials or objections.??* Reid
explicitly encourages developing that theme through deception: through the
mvestigator referencing to non-existent evidence,?* overstating their certainty
of the suspect’s guilt,’?> and exaggerating the suspect’s involvement in other
crimes,?36

The coerciveness of the Reid technique is arguably not a bug, but a feature:

The genius or mind trick of modern interrogation is that it makes the
irrational (admitting to a crime that will likely lead to punishment) appear
rational (if the suspect believes that he is inextricably caught or perceives
his situation as hopeless and cooperating with authorities as the only
viable course of conduct). Regretfully, most interrogation training
manuals—including the widely used [Reid technique]—give no thought
to how the methods they advocate communicate psychologically coercive
messages and sometimes lead the innocent to confess. Instead, they
assume, in the face of empirical evidence, that their methods will produce
only voluntary confessions from the guilty and dismiss the well-
established social science research on interrogation-induced false

327. Charles D. Weisselberg, suprz note 36, at 1530 (2008).

328. Telephone Interview with Christine Agaibvy Weil. Adjunct Professor, Lovola Unrv. Chi. Sch. of L.
(Apr. 16, 2020) (interview notes on file with authors); Video Interview with Dr. Pamela Fenning, Professor
& Co-Program Chair for Sch. of Psych , Lovola Univ. Chi. (Mar. 12, 2020) (interview notes on file with
authors); Dogenr of Organizations to ISBE and IPA: Stop Offering Controversial Law Enforcemsent Inferrogation Conrse
fo Teachers  and  _Adwminictraters, CHI Laws’ Coame rFor CR (Dec. 20, 2016),
https:/ /www.clecrul org/ press/dozens-of-organizations-to-isbe-and-ipa-stop-offering-controversial-law-
enforcement-interrogation-course-to-teachers-and-admunistratorsZ:~ text=CHICAGO%20—%020The%:20
Chicago®e20Lawyers?e27%020Comrmttee professional?s20development?s20course?a20for?o20teachers
[https:/ /perma.ce/QQB89-HBTY]; Alexa Van Brunt, Adult Interrggation Tactics in Schaols Turn Principals into Police
Offécers, THE GUARDIAN (Mar. 19, 2015), https: / /www.theguardian com/commentisfree,/ 2015 /mar/19/
interrogation-schools-turns-principals-police-officers; Douglas Starr, Why are Educators Learning How to
Interrogate their Students?, THE NEw Yorxer (Mar 25, 2016), https:/ /www.newyorker.com/news/ news-
desk/why-are-educators-learning-how-to-interrogate-their-students.

329. INBAU ET AL., supya note 323, at 90-91.

330, Id at 117-18.

331, Id at128.

332, Idatl.

333, Id at 185,

334, Id at191

335, Id at 193

336. Id at198.
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confession by mischaracterizing the authors of leadings [sic] studies as

“opponents™ or “critics” of interrogation.??

Because the technique is so coercive, “Reid itself cautions that its technique
should only be used when the police are confident that the suspect is
responsible for the crime bemng investigated. At its core, the technique is a guilt-
presumptive, accusatory, manipulative process; and it packs a powerful
psvchological punch.”3%

The use of the Reid technique has been strongly criticized by psychologists
as based on faulty empirical assumptions.?® Even as applying to adult suspects,
evidence shows that Reid often causes innocent suspects to confess, and even
to “form false memories of the crimes that they did not comnut.”**¢ Juveniles
are even more susceptible to false confession, accounting for 42% of
exonerated defendants in one influential study.’*! Even the International
Association of Chuefs of Police warns that making inferences from slouching
and avoiding eye contact is particularly unsafe as applied to juveniles, for whom
such behavior 1s extremely common. 3%

Dr. Pam Fenning, a professor of psychology at Loyola University Chicago
who specializes i school and educational psychology, says that limits on the
protections of children from interrogations related to crimunal investigations, as
described supra Part 11, are highly problematic in light of the fact that the Reid
technique is used widely at schools.?* Despite the vulnerability of juveniles to
coercion and false confession, such that even the Reid manual now cautions
that “[e]very interrogator must exercise extreme caution and care when
mterviewing or mterrogating a juvenile” m practice, “school personnel are
trained to conduct the nine-step interrogation process in essentially the same
way as police detectives.”* In Illinoss, the Reid tramning—swithout
modifications for children and their vulnerabilities—is widely used by school

337. Dnzin & Leo, spra note 59, at 919. See alro Megan Crane, Principal Inferrogator: A Call for Youth-
Informed Analysis of Schoolbouse Interrogations, 23 . GENDER RacE & JusT. 77, 97 (2020).

338. Crane, supra note 2, at 64748,

339.  Sez eg, Timothy E. Moore & C. Lindsay Fitzsimmons, Justice Inperiled: Faite Confessions and the Reid
Technigue, 57 CRIM. L.Q. 509, 510 (2011) (descabing the assumptions of the Reid technique as so lacking in
“sound scientific support” that the overall validity of the approach 1z “dubious™).

340. Frances E. Chapman, Coereed Internalized Falve Confessions and Police Interropations: The Power of Coercion,
37 Law & PsvcH. REV. 159, 162 (2013) (internal quotation marks omitted); Saul M. Kassin & Katherine L.
Ksechel, The Social Prychology of Fale Confersions: Compliance, Internaiization, and Confabulation, T PsycH. Sc1. 125,
125 (1996).

341. Samuel R. Gross et al, Exonerations in the United States 1989 Through 2003, 95 J. CRo. L. &
CRIMINOLOGY 523, 545 (2005).

342, Starr, supra note 328.

343, Interview with Dr. Pamela Fenning, ssprz note 328; Interview with Ashlev Fretthold, mpra note
265. Ser alro Jacob: & Clafton, supra note 25.

344 Crane, supra note 337, at 10001 (quotng Making a Murderer: The Reid Technigue and Juvenile
Interrgpations, JoHN E. ReEmD & Assocs. (Jan. 01, 2016), http://reid.com/resources/ investigator-
tips/empathy-guides-the-investigator-to-the-truth [https://perma.cc/9WBD-M5YV]).
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principals, and the training program sells out each year.3* It is particularly
prevalent in the Chicago Public Schools district, where principals favor its
use.?* Not only is the adult technique for suspected criminals used, but n
Illinors it was also approved, sponsored, and provided as a tramning method
without a#y modification for the school setting: “the training proposal for the
Illinors tramning sponsored by the Illinois Principal’s Association includes all of
the same material, resources, and the training for law enforcement to use on
adults.”* In sum, the Reid technique in schools “Is a state-approved training
that sets the administrators up to get a confession from the child; the guidelines
are very harsh. For example, they note that if the child is getting upset, this is
when the administrator should prey on that vulnerability and ask for more
information.”348

The technique’s use in schools does not merely ignore the vulnerabilities of
schoolchildren that have been established by social science and acknowledged
by the Supreme Court—it deliberately exploits those weaknesses, despite
ongoing opposition to such practices from numerous quarters, including civil
rights advocacy groups.®*® As discussed in an open letter from numerous child
welfare organizations objecting to the use of the Reid technique as applied to
children, some of whom sat i on the trainings, all of the key techniques of Reid
are applied to schoolchildren without modification in light of children’s
vulnerable state.?® These approaches include the interrogators deceiving
students®’! and taking advantage of children’s weakness: for mstance, if the
child is getting upset, the administrator should exploit that emotionality and ask
for more information3? Figure 1 provides direct evidence of this. It is an
advertisement for the Reid technique training offered by the Illinois Principals
Association.?? It explicitly encourages interrogators of children to get in their
“personal zone,” to be within 4.5 feet of the child, and to conduct the
interrogation in a very small room.

345, Interview with Christine Agaiby Weil, rapra note 328.

346. Id

347, Crane, supra note 338, at 101.

348. Interview with Dr. Pamela Fenning, rapra note 328.

349, Sez, ez, Dogens of Organizations to ISBE and IPA: Stop Offering Controversial Law Enforcement Interrogation
Course fo Teackers and Administrators, supra note 328.

350. Open Letter to the Il Principals Ass’n (Dec. 20, 2016), https://static].squarespace.com/ static
/5871061e6b8{5b2a8ede B85/ t/5943{87fb6act06e92{e5856 /1497626752664 /Reid+Open~+Letter+and+A
ppendixtsigned+dated.pdf [https://perma.cc/7T2V-TNLT]. The letter denounced the Reid technique as
“unreliable and especially mapproprate to use on school-age children” and noted that “TJuvemles—
particularly those with mental illness—are especially Tulnerable to the technique.” Id at 1.

351. Id For example, school staff are encouraged to “falsely suggest that the school had surveillance
cameras at the scene of the mfraction and see how the student reacts™ Starr, sapra note 328.

352, Interview with Dr. Pamela Fenning, supra note 328 (describing the puidelines as “very harsh™).

353. This seminar was granted approval by the Illinois State Board of Education (ISBE) as a training
that fulfills the requirements that admimistrators need for their hicensure. For more mformation about the
seminar, see Freedom of Info. Act Response from Il State Bd. of Educ. to Miranda Johnson (Nov. 21, 2016)
(on file with authors).
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FIGURE 1: ADVERTISEMENT FOR REID TECHNIQUE TRAINING
OFFERED BY THE ILLINOIS PRINCIPALS ASSOCIATION

Developing Interview and Interrogation psesaowocmons:

Mov. 12, 2014 | N, Rodkord
Skills: Reid Nine Steps of Interrogation /535 e,

March 20, 2015 | Medinah Barauets, Add:sor
Presented by: Joseph Buckley adminstrator Academy #1007 (L Songhelt

Tips on setting up an interrogation

No barriers between you and
the subject

Gkoralia P

This is not a problem unique to Illinois. The Reid company touts the
popularity of its training for educators in eight states, saying its workshops for
applying the technique to schoolchildren are sold out every year.’** And
documentation from those workshops reveals that they do not account for the
school context in any mitigating way. Ashley Fretthold, a Supervisory Attorney
mn the Children and Families Practice Group of Legal Aid Chicago,?55 made a
Freedom of Information Act (FOIA) request of the Illinois State Board of
Education (ISBE) to provide documentation of the courses offered. The
documents that ISBE provided in response to this FOIA request show that
ISBE guidelines for interrogations of students mirror the standard language of
Reid programs as applied to adults.33¢ Moreover, in the trainings, the presenter
showed multiple videos of interrogations for serious crimes, including murder
and rape; those being interrogated were always referred to as “suspects” or
“subjects,” not as “students” or “kids.”®” The response indicated that
thousands of administrators had undergone the training in recent years.>*

There is seldom support provided for the student being interrogated.
Chuistine Agaiby Weil, who worked for many years as a post-incarceration
reintegration officer in the Illinois juvenile justice system, says that the “saddest
thing” about the effect of schools using the Reid technique on children is that

354. Starr, supra note 342.
355. Interview with Ashley Fretthold, supra note 265.

356. Freedom of Info. Act Response, supra note 353, at 1 (“This workshop 1s designed to help
administrators develop skills in interviewing and interrogation techniques. Participants will learn how to
recognize verbal and nonverbal behavior to determine who is teling the truth (or not), will learn
characteristics to determine if an allegation against another 1s true, and learn how to structure the investigative
interview combining both investigative and behavior provoking questions.”).

357. Starr, supra note 328.

358. Id
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the students react like they deserve this treatment.?* The children, she adds, are
powetless and do not know to expect any better.3¢® Miranda Johnson, director
of the Education Law and Policy Institute, and Diane Geraghty, Civitas Cluld
Law Center Co-director—both child law experts at Loyola University School
of Law—concur, indicating that these interrogations using the Reid technique
traumatize children.?®! In the training, school administrators and teachers are
encouraged to verbally celebrate when the child starts crying.?*? Moreover, the
use of the technique treats a clild like a suspected crimnal, with myriad
consequences.

Dr. Fenning says the use of such techniques causes children to perceive the
authority of the SRO just by the SRO’s presence, even if the law enforcement
officer is not conducting the interrogation.?® As such, use of the Reid technique
makes the judicial distinction between interrogations by law enforcement and
interrogations by school administrators i the presence of law enforcement?+
effectively meaningless.

Following the Walgren case, some schools paid closer attention to the use
of the Reid technique. Tom Scotese, a former high school assistant principal,
said that Corey’s case, which occurred in a neighboring community to his
school, had a big impact on Chicagoland schools and m fact throughout the
state3> Many deans were shocked that could happen, and in some schools,
Corey’s case changed or reinforced better practices. For him, he says it
reinforced the importance of alternative intervention practices.?$ The Illinois
Principals Association did eventually stop officially using the training, but the
Reid techmque 1s still taught to educators in Illinois and numerous other
states. 367

As well as being traumatizing to students—by teaching students they
deserve such treatment, tanting their relationship with their educational
nstitutions, and subjecting them to inherently coercive interrogations—use of
the Reid technique against children is, according to our experts, generally
unnecessary. Judge Stuart F. Lubin said that “with students you really don’t
even need to use this technique. It isn’t hard to get the students to speak.”?%8

359, See Interview with Christine Apaiby Weil, sapra note 328,

360, Id

361. Telephone Interview with Miranda Johnson, Clinical Professor of L. and Dir. of the Educ. L. &
Pol’y Inst., Loyola Univ. Chi. Sch. of L. (Feb. 4, 2020) (interview notes on file with authors).

362, Starr, supra note 328.
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367. Crane, supra note 337, at 8687 (discussing Reid technique trainings offered by school systems
throughout the country).

368. Interview with Honorable Stvart F. Lubin, s#pre note 316.
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Sarah Gibson, a school admimstrator at a charter school—part of Chicago’s

Noble network—agrees.?% As a result, Gibson reports that “nine times out of
ten, when you start talking to a student about any issues, they will just tell you
what occurred or show you what they have 37

For those who are well-versed in both the Reid technique and the science
of adolescent bramn development, it is clear that the two are at odds. As Judge
Lubin reports, the science of adolescent brain development far predated the
Supreme Court’s statements in [.D.B.:

Chicago had the first juvenile court founded by Jane Adams: science now has
backed her up on the need for this different treatment of children . . . I have
been to seminars where we have looked at CAT scans of brains and seen the
differences i the frontal lobe development of children at different
ages ... One reason the age was increased for juvenile court was in response

to this . .. Science tells us there isn’t maturation of the brain until 25-26; it

isn’t clear our legislature would go up to that, but we are up to 18 now.?"!

Having also attended seminars on the Reid technique, Judge Lubmn
expressed disdain for its use on children, saying: “T was amazed to see an officer
recently come in and discuss use of the Reid technique and lie detectors in their
offices, which for me puts into question those confessions obtained by these
means.”?? Unfortunately, as we have seen, not all Illinois judges display such
skepticism to confessions so obtained.

Amy Meek, speaking of the statutory reforms, explains that, while there are
now protections i Illinois that prevent a student from being interrogated by
police officer, as long as a teacher or other admunistrator has a student sign the
statement described above admitting culpability, then the interrogation is
admissible under Illinois law.3" Thus, once again, we see the lower courts
reading down legislative protections and allowing interrogations of
schoolchildren with officers involved but masked by school personnel
mvolvement—as described supra, the lower courts have read securnty officers
who are emploved by the school as not covered by the statute change even
though the officer’s sole job is enforcement of rules.3™

369. Telephone Interview with Sarah Gibson, Sch. Admin. with Noble Sch. (Aug. 17, 2021) (interview
notes on file with authors).

370. Id

371, Interview with Honorable Stuart F. Lubin, r#pr2 note 316.
372, Id

373, Interview with Amv Meek, rupra note 17.

374 SeeswpraPart IILEB.
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2. Disparate Treatment in Interrogations and Arrests in Schools

As we have documented occurs with searches and school disciplinary
practices,?™ there is considerable disparity among how different children are
treated in school mterrogations. Dr. Fenning says use of the Reid technique
exacerbates the problem of unequal access to knowledge and resources. For
example, the expungement cases she has seen are almost always for white
students.?”8 She says that white families know their rights and how to better
protect themselves, whereas famulies and parents of color typically have fewer
resources and do not know about these avenues.” In addition, cultural
differences between communities can play mto this differential, as different
cultures have different standards as to how to treat one another and those in
authority. For instance, she describes one Latinx student who was told by his
parents to not speak to his teacher after an altercation, to show respect and
contrition, but the teacher later revealed that she was very offended that the
student never apologized.3™

Some schools are much more restramed m how they conduct
interrogations. Michelle Rappaport, a social worker at a therapeutic day school,
which serves students with disabilities who have been removed from regular
school,*” describes her therapeutic day school as conducting interviews as a
conversation, not as an interrogation.’® They will have administrators lead the
conversation unless there is a legal issue that arises, in which case they will hand
the interview over to the SRO. Only serious matters, such as a fight or a staff
member bemg injured, will result in a possible charge. She estimates that around
five to ten mcidents a year will lead to a charge.?®! Similarly, Susan Coleman, an
assistant superintendent at another school, reports that at her school, they
always follow a careful protocol on how to question children about
misconduct.?? They will interview the child with the relevant team, especially if
the child is in special education or it is not the first time there has been an 1ssue.
They try to maintain a friendly tone, saving, for example, “If you have nothing
to hide, let’s not hide it.”3® Their approach depends on the amount of evidence
they have; if they do not have much evidence, they will not conduct further

75, See generally Jacobi & Clafton, suxpra note 24; Jacoln & Clafton, suprz note 25.

376. Interview with Dr. Pamela Fenning, rapra note 328.

377. Id
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381. Id
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action, they would just say, “Just so you know, this is what is being said—
something to think about,” putting the child on notice.3%

But by her own description, Coleman is an assistant superintendent at a
school that is “very white and wealthy.”3%* Coleman says that the way her school
conducts interrogations 1s in large part a product of teacher and admumistrator
apprehension about aggressive or litigious responses from parents. She says that
staft do not want to get involved in discipline or confrontations with the
children; they are afraid to or do not want the hassle (although some sports
coaches are more willing to get more mvolved) and fear lawsuits by hyper-
assertive parents. Having worked in schools in a variety of socioeconomic
communities, she describes the students in her district as “more disrespectful
and robust.”¥% She put this down to a sense of entitlement tramed in the
children; when parents are called about behavior problems of the children, they
will often say they have taught their children to stick up for themselves, even
when students have made false allegations about teachers or threatened
teachers. In contrast, Coleman previously worked as a dean in a school district
that contained both a large, poor Latinx population and an otherwise wealthy,
mostly white population.®®” The superintendent said to Coleman that he “didn’t
want gang-banging kids™ at the school—Coleman says he made this explicit and
would use racial terminology.?$8 The superintendent would deliberately craft
discriminatory, draconian rules with a goal to set students up to fail. For
instance, he would involve the police instead of deans in disciplinary issues, and
he gradually decreased the number of deans from four to one in a school of
2,400 students. She says she believes he did this to reduce the amount of
support for the poorer and minority students and to hamstring the ability of the
deans to help children stay in school. Eventually, there were more security
guards than social workers.5?

The presence of police officers in schools exacerbates some of the other
problems described herein. Rachel Shapiro sees how racial and other disparities
come together, multiplying the effect of differences between the treatment of
different students and which students end up m court.®® She says she has had
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386. Id
387. L

388. Id
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Wis. L. Rev. 79, 86 (2014) (discussing analysis of national data, finding that “one out of every four disabled
black children was suspended during the 2009—10 school vear.™).
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perhaps ten white students who are court-involved out of about 700—800 of the
total clients she represents in school disciplinary defense.3®! She says that it is
so rare to have a court-involved white student that there are normally unusual
circumstances, particularly  significant family dysfunction and gang
involvement, that explain why the police are targeting the child.**2 Most of her
clients are Black and Latinx, and this is even more the case for her coworkers
who speak Spanish. Many parents of these students do not speak English, and
so it 1s more difficult for them to seek help for their children, particularly when
they are undocumented and afraid to access resources for fear of garnering state
attention. In addition, many of her students are from neighborhoods where
they experience trauma and witness traumatic events and have very different
experiences with policing. She reports that the response to the students by the
SROs and other officers is also very different: “things that a white student
would not get in trouble for will be things students of color will be [in trouble
for].”393

Juvenile Court Judge Stuart F. Lubin concurs. He reports that children n
his courtroom, which covers Chicago city districts, are disproportionately
munority, and “it has always been that way.”?** Judge Lubin says the majority of
children in his courtroom are Black or Latinx and that about 80% of children
in detention are Black. He believes this is because police are more likely to arrest
a minority child than a white child for the same conduct. He describes the
phenomenon as a “funnel” that starts with the police department, whereby
munority children are funneled mto the juvenile justice system. He says any
mteraction with the criminal justice system has a disproportionate impact on
minority children.?3

Dan Losen, a scholar who studies the disparities in schools, says there is a
general problem of discrimination on the basis of race, disability, and mcome
in school treatment of children, but when it comes to interrogations and the
arrests that follow, it 1s hard to get accurate data.®®® Losen says the Office for
Civil Rights for the U.S. Department of Education collects data on school
arrests and referrals to law enforcement, which can mclude anything from
giving a student a ticket to arresting a student. Collecting this data became
mandatory in 2010, but it is not being collected accurately. In many large urban

391, Id
392, Id
393. Id
394, Interview with Honorable Stvart F. Lubin, r#pre note 316.
395 Id

396. Zoom Interview with Daniel Losen, Dir. of Ctr. for Crv. Rights & Remedies at the Civ. Rights
Project, Univ. of Cal, LA (Apr. 7, 2020) (interview notes on file with authors); re¢ @l CATHERINE Y. K1ur
ET AL, THE ScHOOL-TO-PRIsON PIPELINE: STRUCTURING LEGar ReForu 1 (2010) (“Unfortunately, the
vouth who suffer disproportionately from these practices are hikely to be precisely those who need the most
support, including low-income students, students of color, English language learners, homeless vouth, vouth
in foster care, and students with disabalities.”).
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districts, they are reporting zeros for arrests, and Losen says, “we know from
talking to advocates that isn’t accurate.”®” His organization uses freedom of
information requests to prove these numbers are inaccurate. He says that even
in situations where police do need to be called in, there are big variations in
how that 1s done. For instance, after mass shootings i nearby schools, a
common response 1s to bring more police into the schools, but research shows
that police respond differently to students of color, and students respond
differently to officers patrolling the school hallways.?8 His own recent research
shows a correlation between an increase in security staff and increase in days of
lost instruction: Black children’s days of lost mstruction is increased even more
with the increased presence of SROs.? The loss of counselors also relates to
increased lost mstruction time in the school.#29

The difference in the approaches between white wealthy schools and poor
munority schools s stark, with white wealthy students eased into a conversation
by teachers afraid of being sued, while poor students and students of color are
subject to deliberately coercive techniques by police officers tramed n
psvchological compulsion. As our experts have attested, police-involved
interrogations are likely to traumatize children subject to techmiques designed
to break down the will of adult criminals. These interrogations lead to both
school discipline actions and potentially criminal charges. The former can
massively impact the prospects of students for the rest of their lives; the latter
is the school-to-prison pipeline in action.*!

CONCLUSION

The Supreme Court’s ruling in [.B.D. was much heralded when it was
handed down.*? This Article has shown that, in practice, the ruling has

397,  Interview with Danel Losen, supra note 396; see alo WHITAKER ET AL., supra note 389, at 30
(discussing nonreporting of arrests and how zero reports at the district level has led the authors to “suspect
non-reporting of referrals to law enforcement™).

398 Id

399, Sezeg DaniEL ] LosEN & PAUL MARTINEZ, LosT OPPORTUNITIES: HOW DISPARATE SCHOOL
DiscipLINE CONTINUES TO DRIVE DIFFERENCES IN THE OPPORTUNITY TO LEarn 6 (2020),
https://escholarship.org/ content/qt7Thm2456z /gt Thm2456z.pdf [https:// perma.cc/Z2U5-2Q5R]; see ako
Gary ORFIELD ET AL, LosinG Our Future: How MmvorrTY YOUTH ARE BEING LEFT BEHIND BY THE
GRADUATION RATE Crisis (2004), https://files eric.ed gov/ fulltext /ED489177 pdf [htps://perma.ce/
K9GF-65W2] (examining causes of the large disparity in graduation rates by race, including students feeling
“pushed ocut” from school after missing schooling davs due to external forces).

400. Nicore Gox OcuI T AL, OUr RiGHT To REsoURcEs 34 (Svlvia Torres—Guillén et. al, eds.,
ACLU 2020) https://www.aclusocal org/ sites/default/ files/aclu_socal right-to-resources pdf
[https://perma.cc/YJV8-DZXC].

401, See What is the School to Prisan Pipeline?, ACLU (June 6, 2008), https:/ /wp.apiaclu.org/documents
/what-school-prison-pipeline [https://perma.cc/8Z59-D4LE] (discussing the way in which school
discipline, juvenile detention, and court involvement contribute to the school-to-prson pipeline).

402. Formstance, the American Bar Association issued a statement saving that it “agrees strongly with
the court's smart, fair decision that a child’s age must be considered when making a Miranda custody
determination.” Claire Chiamulera, Jarenils’s Age ir a Factor in Miranda Custody Analysis, ABA (July 01, 2011),
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provided little protection for schoolchildren being interrogated. One reason is
that most mnterrogations of schoolchildren are deemed to not constitute
custodial interrogation, certainly when conducted by school admunistrators, and
often even when involving police officers in the interrogation. As such, [B.D.
simply does not apply to the interrogations that most schoolchildren
experience. Yet, it is all the Supreme Court has bothered to say on the question.
Further, even when police are actively involved in the interrogation, such that
the interrogation fits the fourth and most intrusive category of our taxonomy—
interrogations run by law enforcement that involve criminal investigations—
lower courts still avoid the protections of J.B.D. through jurisprudentially
dubious methods, such as differentiating the munutiae of the challenged
mterrogation at hand to the specific circumstances giving ise to J.B.D., even
though the Supreme Court set out a broad rule that age must be considered in
the custody analysis. The Supreme Court has done nothing to review this
practice, even when lower courts are clearly defying its one statement on the
practice of interrogations as applied to schoolchildren.

The logic of J.B.D. is that children are more vulnerable than adults, and so
it 1s perverse that lower courts consistently find reasons to provide less
protection to schoolchildren than adults. But this is so 11 most cases across the
nation. Furthermore, even when legislatures attempt to provide additional
protection, those same lower courts can undermine legislative protections by
stripping the statutory provisions of any meaningful prophylactic effect, as was
seen 1 Corey’s Law, passed in response to court-approved treatment of a child
by police officers that directly led to his suicide. In response to such judicial
permussiveness, school administrators exploit courts’ presumption that schools
act i the interests of children, and police officers leverage liberal rules for
school administrators by tag-teaming in their interrogations and bootstrapping
that permissive atmosphere.

The absurdity of the lower courts’ common rationales for this
permussiveness as promoting school discipline and protection of children is
dlustrated by the fact that school administrators use the mfamous Reid
technique against schoolchildren. Even though this technique has been shown
to psychologically coerce even adult criminal suspects, school guidelines reveal
that there is often no accommodation made for the special vulnerabilities of
schoolchildren to such techniques. School administrators routinely hand over
confessions gained to police, acting as direct conduits in the school-to-prison

https:/ /www.americanbar.org/ groups/public_interest/child law/resources/child_law_practiceonline/chil
d_law_practice/vol30/julv_2011/juvenile_s_age isafactorinmirandacustodvanalvsis/ [https://perma.cc/

T3RP-MSYX]; Hillarv B. Farber, ] D.B. v. North Carolina: Ushering in a New “Age” of Custody Analysis Under
Miranda, 20 J. Law & Por’y 117, 119 (2011) (“[Wlith the specific attributes of children now firmlv
acknowledged 1n Supreme Court precedent, a qualitatively different analvsis 15 possible for juveniles m a
variety of contexts.”).
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pipeline. This is particularly true of the treatment of minority children,
worsening a systemic problem of mass incarceration of minorities.

Multiple of the experts we interviewed referred to this system as one of
treating some children as “disposable.”#% It 1s hard to avoid the conclusion that
some children are indeed treated as disposable. The nterrogation of children in
schools and the unwillingness of courts, mcluding the Supreme Court, to
meaningfully regulate those interrogations contributes to the school-to-prison
pipeline. But harm to schoolchildren from these terrogations occurs even
when they do not lead to arrests. Children can be interrogated in relation to
breaches of school rules, and the admissions children make can massively affect
their life prospects even without the danger of imprisonment. In Illinois,
children can be excluded from school for up to two years as a result of
disciplinary procedures—these exclusions do not simply apply to the given
school where the breach occurred, but rather to the entire public schooling
system within the state.#?* This is permissible because the relevant expulsion
legislation stipulates that “[a]ln expelled pupil may be ... transferred to an
alternative [school]™*%—but does not reguire that the student be transferred—
which creates the possibility that a school may instead leave a student without
any schooling option for up to two years.** Experts say that students who are
out of school for such a long time can never recover from such disruptions to
their schooling.#” And even children who were not involved in crininal
behavior prior to such exclusion are much more likely to engage i criminal

403. Telephone Interview with Francisco Arenas, supra note 29. Arenas savs he “finds it nund-boggling
that there 15 this disposable approach™ in the attitudes of some schools towards children. Id Ezplaming why
he devotes himself to working with children coming out of the juvenile detention svstem, Reverend Kelly
said: “It’s the forgotten, discarded, disposable people. That’s so often who vou find m jail—the forgotten.”
Mahanv, swpra note 29 (quoting Reverend David Kelly).

404, Jacob: & Clafton, spra note 25, at 3. In some states, such as Georga, there is no time linut on
exclusion; many states perrit permanent expulsion with no alternative school option. D B. v. Clarke Cntv.
Bd. of Educ., 469 S E.2d 438, 440 (Ga. Ct. App. 1996).

405. 105 Irr. Conr. STAT. ANN. 5/10-22.6(2) (West 2020) (emphasis added).

406.  See 105 Iri. Conre. STAT. ANN. 5/10-22.6(d) (West 2020) (“The board may expel a student for a
definite peniod of time not to exceed 2 calendar vears, as determined on a case-bv-case basis.”). Multiple of
our mterviewees independently raised the issue as a major concern. See, e.g., Intermiew with Ashley Fretthold,
supra note 265; Interview with Ay Meek, sgpra note 17.

407. Dr. Pamela Fenning, a scholar specializing i school and child psychologr, savs that expulsion for
this amount of time means there s basically no chance of educational recovery for a student. Intermew with
Dr. Pamela Fenmng, supra note 328; sez alrs Interniew with Monica Llorente, rapra note 265; Interview with
Ashley Fretthold, ssprz note 265; Ebuc. CoanrN oF THE US,, PoLicy SNAPSHOT: SUSPENSION AND
Expursion 1 (Jan. 2018), hitps:/ / files eric.ed.gov/ fulltext/ED581500.pdf [https:/ /perma.cc/INIW-84Q3]
(These “disciplinary interventions negatively impact student achievement and increase both students’ nisk of
droppmg out and their ikelihood of future nvolvement with the criminal justice system ™). Ser ale Emily
Boudreau, School Discipline Linksd to Later Consequences, HARV. GRADUATE ScH. oF EDUC. (Sept. 16, 2019),
https:/ /www.gse harvard.edu/news /uk/19/09/school-discipline-linked-later-consequences [https://perma
.cc/WYTG-6REKZ]; Andrew Bacher-Hicks et al. The Schoo! fo Priron Pipeline: Long-Run Impacts of School
Suspensions on Adulf Crime 6 (Natl Bureau of Econ. Rsch, Working Paper No. 26257, 2019),
https:/ /www.nber.org/ svstem/ files /working papers/w26257 /w26257.pdf [https:/ /perma.cc/FCIA-
Q3ZCL.
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conduct and thus be drawn mto the juvenile justice system when excluded for
such long periods.* This treatment of some children as disposable is a failing
by society, and it is also specifically a failling of the Supreme Court to in any way
regulate how the nation’s schools treat them.

408. Boudreau. supra note 407.



